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PUBLIC POLICY IN NATIONAL AND EUROPEAN PRIVATE INTE RNATIONAL
AND PROCEDURAL LAW*

1. Introduction
The discipline of private international law enabéegraterritorial application of law and thus
symbolizes the willingness of states to engagenterinational cooperation. However, states
tend to embrace this kind of openness to foreigallsystems only under the condition that
there are certain corrective mechanisms aimedoaqtion of their respective legal systens.
The institute of public policy,which is common to all legal orders, is tradititynghe most
prominent institute when it comes to protectionnational legal orderS.It provides the
competent national body with the possibility toraéf from application of conflict-of-law
rules or an applicable foreign law while taking @aet of the compatibility of the applicable
foreign law {ex causaewith the public policy of the law of the competdatum (ex fori).*
This way, the public policy clause corrects comfo&laws equity, which is, according to its
definition, blind to the material outcome (or irhet words, it is blind toward legal result from
the viewpoint of substantive laivin cases when the fundamental principles of aetpair a
public interest are in jeopardy.

2. Comparative Analysis of the Public Policy Clause

2.1. Croatian Legal Order
The Croatian legal order has integrated the puydmicy clause in several regulations, having
it differently formulated but retaining its origihaense. For the purpose of differentiating
between substantive and procedural public polieg, fbllowing discussion first deals with
conflict with substantive public policy and thentvconflict with procedural public policy.

|. Substantive Public Policy
Having regard to the Croatian Private Internationelv Act (hereinafter: PIL Act), public
policy is included in the conflict of laws systerm &ell as in the system of recognition and
enforcement of foreign judgements. This PIL Act Ipayed the role of the fundamental
regulation in dealing with situations with interioaial elements for 30 years. The Croatian

*Prof. Dr. Laszlé6 Kecskés, D. Sc., professor, heafd department, Department of Civil Law, Pécs,
kecskes.laszlo@ajk.pte.hu; Dr. Kolos Kovacs, PhDudeit, Department of Civil Law, Pécs,
kovacs.kolos@ajk.pte.hu; Doc.dr.sc. Mirela Zupamcemt - assistant professor, Department of Private
International Law, Osijeknzupan@pravos.hr

1 J. Kramberger Skerl, ‘European Public Policy (withEmphasis on Exequafroceedings)’Vol. 7/3 Journal
of Private International Law2011) pp. 461-490, at p. 461.

2 |t appears with the following terms: ordre publardine pubblico, public policy, exception d'ordvablic,
offentliche Ordnung, orden publico. K. Siehr, ‘GealeProblems of PIL in Modern Codificationsvol. VII.
Yearbook of private international 1a{2005) pp. 17-61, at. p. 53; for comparative owasvod public policy
clauses see: C. Esplugues, ‘General Report on gdioation of Foreign Law by Judicial and Non-Jualic
Authorities in Europe’, in C. Esplugues, et.al.sg8pplication of Foreign LawMiinich, Sellier 2011) pp. 3-95,
at pp.73-74.

®T. Varadi, et.al.Medunarodno privatno prav¢Private International Law] (Beograd, Sluzbeni gi&s 2007) p.
151.

* K. F. Kreuzer, ‘Was gehért in den Allgemeinen Teiihes Europaischen Kollisionsrechtes’, in B. Jed.,
Kollisionrecht in der Europaischen UnidiVien, Jan SrameR008) pp. 1-63, at p. 45.

® F. Vischer, ‘General Course on Private Internatidraw at the Hague Academy of International Lavdl.
232 Recueil des Cou(4992) pp. 9-256, at p. 100.

® T. de Boer, ‘Unwelcome foreign law: Public poliapd other means to protect the fundamental valods a
public interests of the European Community’, inMalatesta, et.al., edS'he External Dimension of EC Private
Interational Law in Family and Succession Mattéivilano, Cedam 2007) pp. 295-330, at p. 298ff.

" Private International Law Act, SI. SFRJ 43/82,822/NN RH 53/91.
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legal system, like most civil law systems, standglee principle of the cogency of conflict of
laws rules, implying that courts are obliged to oeory application of a foreign law ex
offo. The exception to this rule is the possibilitynot applying the foreign law which conflict
of laws rules refer to, if "the effect of the foenwould be contrary to the foundations of the
system of government stipulated by the Constituabthe Republic of Croatia” (Article 4).
The text of the above Act was included in the Gawategal system in 1991. Inappropriate
reference, from the viewpoint of the respectivetdoe, to provisions of the Constitution was
acceptable to some extent at the time when thetitatien of the former Yugoslavia seemed
to be comprehensive in terms of the number andesobpits provisions. However, once the
new Croatian constitution had been adopted, theoterhnical formulation of the Croatian
public policy clause appeared to be too narfa\t.that previous times, the legislators did not
want to constrict the contents of the public pali©n the contrary, they tried to outline the
public policy substance using the descriptive méthaVhat arose therefrom was the
interpretation that beside the fundamental valdgbeo(now Croatian) legal system protected
by the Croatian Constitution, the scope of Artidlevould also include the fundamental legal
principles of conventional law such as the Europ&wonvention on Human Rights
(hereinafter: ECHRY® This way, the narrowly formulated Article 4 acadr satisfying
proportions regarding the scope and content optbe&cted subject. What is curious is that
when trying to define the content of public polity 1982, the legislator failed to involve
terminus tehnicupublic policy” in the text of the appertainingrpvision! One should state
that pro futuro the autochthonous Croatian act on private intenat law will retain this
mechanism of protection of the national public pglibut the formulation of the referring
provision is surely going to be more contemporary.

The public policy clause is particularly evidentAmticle 184 paragraph 1 of the regulation
which islex specialisconcerning air navigation relations with an in&ional element? Here
one can clearly notice a certain lack of consistent Croatian regulations since the
respective ordinance regulating maritime navigatsomot familiar with this provisiof®

The Croatian legal system has embraced the publicypclause via international treaties as
well. Bilateral treaties do not contain it, but tHague Conference on private international
law does include the formulation "manifestly caary to the public policy of the forum” in
its Conventions, and many of them being ratifiegl @art of positive Croatian legal order.

8 See M. Zivkowt, ‘Opste ustanove ndenarodnog privatnog prava i Zakon o rjeSavanju baksakona sa
propisima drugih zemalja — pogled dvadeset godmsniie i de lege ferendgGeneral institutes of private
international law and Private International Law Actviewed twenty years later and de lege ferendajli
Zivkovié, ed., Dvadeset godina Zakona o dumarodnom privatnom praviyTwenty years of Private
International Law Act]Ni$, Pravni fakultet Ni§ 2004) pp. 17-32, at p. 26

® M. Dika, et.al.,Komentar Zakona o mfanarodnom privatnom i procesnom prafQomentary on Private
International Law Act] (Beograd, Nomos 1991) p. 15.

10 European Convention on Protection of Human Rigind Fundamental Freedon$N — MU br. 6/99. K.
Sajko,Medunarodno privatno pravfPrivate International Law] (Zagreb, Narodne no2087) p. 26.

" Thesys for Private International Law Act of 20@dresaw a these 5. “Foreign law is not applied'sf éffect
would be contrary to the public policy of Croafi@reign court and arbitral rulings would not beagrized if in
the course of it's issuing the fundamental procaldurles, that form part of Croatian public poliayere not
respected.” Sajko, et.al., ‘Teze za Zakon aimmarodnom privatnom pravu’ [Thesys for Private in&tional
law Act] in K. Sajko, et.al., edslzvori hrvatskog i europskog menarodnog privatnog pravgSources of
croatian and european private international lavelgfgb, Informator 2001) p. 265.

12 7akon o obveznim i stvarnopravnim odnosima wmrzojplovidbi [Act on obligatory and proprietary agibns
in air navigation] NN 132/98, 63/08. (hereinaftE©SOZP)

13 Pomorski zakonik (Maritime Act), NN 181/04, 76/0¥46/08. It is notable that both acts recognize the
institute of fraus legis, as they both contain pasate provision on it's prohibition. Compare &87 of the
Maritime Act with art. 184. ZOSOZP.
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Despite the fact that they give importance to thklipg policy clause, all these provisions still
remain incomplete since the term of public polieyot defined by these regulations. This can
be seen as a blanket legal clause, content of wikidomplemented by the judges in the
courts** Numerous dimensions of public policy happen tott topic of vivid academic
discussions: proximity, relativity, discretion, fitions, content/scope of protection and
restrictions on its applicatiof.

The first dimension foresees potential terminatbrioreign law application if it comes to a
situation which is somehow linked with a domestigdl system and application of a foreign
law might have permanent effects on the courtriafdbeziehunyg Application of the public
policy clause could depend on the extent to whichffects a national legal system or to
which a national legal system is interested in tase'® The intensity of the link and
necessary joint features of a case and the forumtbabe assessed on every concrete
occasior’ If the intensity is low, then it comes to mitigater softened application of public
policy. Furthermore, due attention is paid to tlileats of the application of foreign law
abroad, although these effects could not have dotoeexistence in the forum country by
applying the respective foreign law. Reduced intgnsften appears in cases when a legal
relation emerges abroad and, in a concrete caseeb&fforum judge, the issue appears in the
course of preliminary questidfi.

The second dimension refers to the function of ipytblicy. Undoubtedly, public policy has
two functions, the negative and the positive orfge Tnstitute of public policy is frequently
linked with the negative function of public poliayhile the positive function thereof refers to
norms of immediate applicatioro{s d'application immedia)é® Croatian regulations use
public policy for correction of an inacceptable émgn law which is overruled in its
application. The legislator did not define all fr®visions precisely, so concrete implications
of the application of the public policy clause a@ completely clear: Which law shall be
applied instead of an inacceptable foreign norm@rCdoes not have thdenaio justice
option and must deal with the case. Even thoughpeoative doctrine could detect clear
arguments that some other rlde causaeas to be applied instead of an inacceptable foreig
law, our doctrine denotes application of the adnestt method as contrary to provisions of
Article 9 of the PIL Act stipulating that a foreigaw shall be applied in the sense and
concepts contained therein. Therefore, insteadnoineompatible foreign norm, one shall
apply the corresponding norms of domestic faw.

The third dimension refers to the content of pupbdicy. In this context, public policy is said
to be relative — which should be interpreted asstjrgagma that the content of public policy
is subject to changes in time and space, i.e.fieréntiates between statdsTherefore,
assessment of conflict is made at the moment afingsa decision on the merits which
disqualifies a foreign law?

4 33jko, et.al., eds., loc.cit. n. 11, p. 265.

153, Mills, ‘The Dimensions of Public Policy in Paite International LawJournal of Private International Law
(2008) pp. 201-236.

% sajko, et.al., eds., loc.cit. n. 11, p. 261; Varag.cit. n. 3, p. 157.

" K. Siehr, ‘Kollisionen des Kollisionsrechts’, iRestschrift fiir Hans Jiirgen Sonnenberdg®tunich, C. H.
Beck, 2004) pp. 211-226, at p. 223; de Boer, ldaxi6, p. 299; Mills, op.cit. n. 15, p. 210.

'8 Dika, op.cit. n. 9, p. 19; Sajko, loc.cit. n. ph. 262-263.

¥ Dika, op.cit. n. 9, p. 17; Sajko, loc.cit. n. L,263ff; Vischer, op.cit. n. 5, p. 102; J. Meeus@ublic policy
in European PIL’, in A. Malatesta, et.al., edshe External Dimension of EC Private Interationalin Family
and Succession Matte(dlilano, Cedam 2007) p. 331-335, at.p. 332; derBloe.cit. n. 5, p. 296.

2 Dika, op.cit. n. 9, pp. 18-19; Sajko, loc.citdd, p. 264; Varadi, op.cit.n.3, p. 161; Mills, loi¢. n. 15, p. 208.
2L 3. Bloom, ‘Public Policy in Private Internatioriaw and Its Evolution in Time50 Netherlands International
Law Review(2003) pp. 373-399.

% Dika, op.cit. n 9, p. 19; Sajko, loc.cit. n. 11,269.
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II. Procedural public policy
The institute of public policy affects the sphefepoocedural law where it prevents foreign
judicial decisions and arbitral awards, contraryhi®e foundations of domestic procedural law,
from having effect in the respective country. Tloatent of procedural public policy can be
derived from provisions of the Croatian Constitnfie.g. the right to appeal (Article 18),
equality before courts (Article 26). Everyone haes tight, within a reasonable timeframe, to a
just decision on their rights and liabilities byiadependent and impartial court established in
compliance with the law (Article 29); everyone isaganteed security and confidentiality of
personal information (Article 37,
This sphere of protection of the Croatian legaleoris also dispersed into several legal
regulations. The basic regulation, the PIL Act, poses a provision on protection of the
domestic public policy which has found its place tiee segment of recognition and
enforcement of foreign decisions. In such casert@uofficiomonitors possible violation of
substantive and procedural public policy (Article 6f the PIL Act)** Beside this general
provision, the PIL Act additionally regulates coeter procedural irregularities which would
be inacceptable from the viewpoint of the domesgitiblic policy (Article 88 of the PIL
Act).® If these two provisions are compared, the diffeeearises from the fact that coest
officio caters for violation prescribed by Article 91, Vehconsidering Article 88 paragraph 1,
court inspects a situation if a party files an apgpring appeal in this regaff.
Violation of procedural public policy with respectthe field of international legal aid is also
regulated by the Civil Procedure AZtAs far as arbitration is concerned, the Arbitratict
(hereinafter: AA) foresees that court, in the appeacedure, shakkx offocancel the arbitral
award if it is contrary to the public policy of tHeepublic of Croatid® Then, court, in the
procedure of recognition and enforcement of thetratbaward, shalex offoexamine if the
recognition or enforcement is in compliance witte thublic policy of the Republic of
Croatia®® These provisions of the AA have the same purpssarticles 34 and 36 of the
UNCITRAL Model Law on International Commercial Attation as well as Article V of the
New York Convention on the Recognition and Enforeatmof Foreign Arbitral Award®’
There is a relatively clear consensus on the comtethe public policy which needs to be
protectedf’

% Ustav Republike Hrvatske [Constitution of RepulnifcCroatia] NN no. 85/10 — clarified text

%4 Dika, op.cit. n. 9, pp. 300-305; Sajko, loc.cit1d, p. 270.

% Art. 88. ,1. The Croatian court will refuse to cgmize and enforce a foreign judgment in on a campthe
person against whom the decision is made it detersnihat the person could not participate in tloegedings
because of irregularities in the proceedings. Zdrticular, it will be deemed that the person agaivhom the
foreign court judgment is issues was not able tdigipate in the proceedings because the claimisabec or
conclusion by which the procedure was initiafiedtas not personally delivered or which had not eatéempted
delivery, unless that person engaged into discosaiout the merits of legal matter at first degrizs.

% 3ajko, loc.cit. n. 11, p. 271.

27 1t determines that the court would decline legal @ a foreign court if the subject of a requestai
act/procedure that violates Croatian public polityalso determines that the act that is a sulpéet foreign
court's request can be performed in a way requingdhe foreign court, if that procedure would na& b
incompatibile with Croatian public policy. Zakonparniénom postupku [Civil Procedure Act] NN no. 53/91,
91/92, 112/99, 88/01, 117/03, 02/07, 84/08, 12380811. Art. 181. s. 2, Art. 182. s. 2.

8 7akon o arbitraZi [Arbitration Act] NN 88/01, Ar86. s. 2 b.

% bid, art. 40.

% New York Convention on Recognition and EnforceniEoreign Arbitral Awards 1958. S| SFRJ, MU no.
11/1981, NN MU no. 4/1994.

31 Compare: P. Lalive, ‘L'ordre public transnatiorsll'arbitre international’, in G. Venturini and Bariatti,
eds.,Liber Fausto Poca(Milano, Giuffre Editore 2009) pp. 599-611, atg®8; and H. Sikid, ‘Javni poredak
kao razlog za ponistaj arbitraznog pravorijeka’ jiRupolicy as a reason for arbitral award anullthé®/2-3
Zbornik PFZ(2009) pp. 225-268 at p. 229.
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What is worth mentioning is that bilateral treatee® familiar with the procedural public
policy clause. For instance, Article 57 item c dfet1968 Treaty on Mutual Legal
Transactions made between Hungary and Croatialatgsuthat recognition or enforcement is
denied if an award is contrary to the public poliya respective country.

[ll. Public Policy in the Croatian Judicial Practice
It has already been stated that this blank norfiléesl by the judges. The doctrine clearly
propagates that the public policy clause shalhiberpreted in a restrictive fashion and applied
carefully®® This represents an obvious conflict with publidipg an exceptional remedy
when it comes to extremely severe violation thefédh spite of only few articles on the
relating judicial practice, the existing decisiongy indicate particular regularities and
tendencies when applying the public policy clairsaVith respect to an appeal for
cancellation of an arbitral award pursuant to A&ti86 paragraph 2 of the AA, the difference
between national and international public policgdraes easily noticeabf€ The reasoning
(revised) of the Supreme Court in the same casénatheé same context is straightforward too
and it explicitly states that the concept of pulgadicy cannot be identified with mandatory
rules®” Explanation of the High Commercial Court followsst direction as well: ”...public
policy does not represent the totality of mandategal provisions, but it comprises only
those regulations which are aimed at safeguardinddmental legal values (social, moral and
economic) of the public policy of a country (inghsase, it is Croatia) or at challenge of its
legal order™® In the practice of Croatian high courts we caokrsome common practice: all
pose a requirement that reference to violationulflip policy is supported with reference to
the violated principlé® Moreover, courts demand an explanation of thevaziee of the
violated principle for the public policy of the Regic of Croatia and of the significance of
the violation for the same poliéy.

32 Contract between SFRJ and People's Republic Hymgareciprocal legal transactions, SI. SFRJ 3/1968
MU 13/97.

% Dika, op.cit. n. 9, p. 19.

34 1. Grbin, Priznanjei izvrdenje odluka stranih sudo\&ecognition and enfocement of foreing judgements]
(zagreb, Informator 1980) pp. 116-117; Varadi, gprc 3, p. 156.

% High Commercial Court (hereinafter: HCC); SupreBwurt of Croatia (hereinafter: SCC), all of the idems
are available through IUS-INFO database <www.ide-hr>

% ...and that public policy is not violated becaubere is no violation of fundamental principlesterdied in
international public policy.... all of the violatis that plaintiff is claiming regard to the viotaii of mandatory
rules as a internal public policy are not reastrd the courts is entitled to review in the progedof arbitral
award annulment.“ HCC, XXV P2-1574/04-6 of 12. Dmber 2006.

37 ... for a appraisal of this prerequiste (namefycontrarity to public policy) it is relevant onifythe award
violates the fundamental principles of internal fpupolicy, and not if the legal provisions of matdry nature
are properly implyed — which is a question in damaf proper application of material law — and fonigh
reason the arbiral award cannot be annuled; SCRaewat 74/07-2 of 7 October 2009. The same is stat¢ide
decision CSS — GZ 2/08 of 20 March 2008.

¥ HCC LI P2-2264/06-3 of 4 April 2007.

%9 ....the court had determined that this does riolates some principle of Croatian public policyand a
plaintiff repetedly (both in the claim and a revjeidentifies mandatory rules with the notion of palpolicy,
yet not stating concretely which principle of Ciiaatpublic policy would be violated.” No. Gz 19/20ef 19
August 2010.

40" description of a decision ....contains marely ldeations without adequate explanation... decisloas not
contain an interpretation of the public policy watiin the context of factual situation of a casatiéhale of a
decision in that part is reduced only on a statdriet arbitral council, while applying art. 342uTiProcedure
Act, made a manifest breach of basics principl€BA, but without clearly pointing to a concretengiple of
PA that would be violated, what is the importanégéhat principle for Croatian public policy and wtha the
significance of such breach for Croatian publid@pol HCC LI Pz-2264/06-3 of 4 April 2007.
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2.2. Hungarian Legal Order

In the law literature it is a wide range known vithat public policy both contains substantive
and procedural aspects and these are making efigcally on each other. This phenomenon
in the Hungarian law could be well described wiia tlevelopment of public policy’s notion
of Hungarian private international procedural andssantive law. In the state before the entry
force of Law-Decree No. 13 of 1979 on InternatioRalvate Law we can find the positive
law basis of public policy’s notion firstly in predural rules allowing the refusal of
recognition and enforcement of foreign decisiongctvlare being contrary to public polié.
I.  Procedural public policy
The notion of public policy in Hungarian legal sst appeared relatively late and with firmly

narrowed meaning-content. Act | of 1911 on civibgedure (1911 Pp.) did not contain the
notion of public policy, but it's meaning derivetbin § 414 5th point “the decision of a
foreign court shall not be recognized as a valithe recognition of the decision is contrary to
a domestic judgment-at-law, public moral or thegmse of an inland act?

More than fifty years later, as a result of modifion of the Act Il of 1953 on Civil
Procedure (hereinafter: Pp) in 1967the expression “public policy” firstly appeared in
Hungarian procedural law — although only as a pdrtthe detailed reasoning of the
modification®® In the case of international related disputes faned the door to nullification
only, if the judgment was contrary to the Constttor a Hungarian mandatory rule. In the
case of disputes relating to domestic corporatieris was enough for nullification if the
decision is contrary to a mandatory provision afcam (ius cogens). In this sense, public
policy was equal with the Constitution, imperativerms and, in a certain extent, a whole
bulk of ius cogens. This three-parts regulation wasdown when the fundamental rules of
arbitral procedure — already together with notiémpublic policy — was built into the Pp as a
single chapter in 1972.From that time, till the Hungarian Act LXXI of 18%n Arbitration
entries into force of 13 December in 1994, one @@mnulls with reference to Pp 8§ 362 (1) c)
just those arbitral awards which were “contrary ttee Constitution or an overriding
mandatory rule of Hungarian law (public policy).y Bhis definition it can be stated that the
Hungarian notion of public policy were getting raved to imperative rules in the judicature
of courts?®

Since 1 July 1979, the entry into force of Law-EecNo. 13 of 1979 on International Private
Law, the possibility has been opened for recogmitand enforcement of any foreign
decisions without the requirement of an existinggnmational bi or multilateral convention
between Hungary and the state of that foreign oebiith has rendered the decision. Among

“1 L. Kecskés and Z. Nemessanyi, 'Magyar kdzrend mzeekozi kozrend — kozosségi kdzrend' [Hungarian
public policy — international public policy — commity public policy] 7 Eurépai Jog(3/2007) p. 26.

2 |. Balla, Tételes magyar nemzetkdzi maganjtigmized Hungarian international private law] (Bpest,
1928) p. 25.; L. Burian, 'Gondolatok a kdzrend spésl' [Thoughts on the function of public policy] in. Kiss
and |. Varga, edsMagister Artis Boni et Aequi. Studia in Honorem NémJanos(Budapest, ELTE E6tvos
Kiadd, 2003) p. 108.; Kecskés, and Nemessanykitoo. 41, p. 27.

3 Law-Decree No. 40 of 1967. See: A. Bad6 and J.aBBlrépa kapujaban. Reform, igazsag, szolgaltdbas
the gate of Europe. Reform, justice, service] (MiskBibor Kiado, 2002) p. 91.

4 Miklés Vilaghy constructed the substantive law teon of public policy clause by this proceduralerubee:
M. Vilaghy, Bevezetés a nemzetkdzi maganjofjlbroduction into the international private laBudapest,
Tankodnyvkiado Vallalat, 1971) pp. 59-62.; Buridwg.kit. n.42, p. 109.

> See: Law-Decree No. 26 of 1972 on the modificatib@ivil Procedure Act. See also: Badé and Bokacio
n.43, p. 91.

“° Ibid. p. 91.; Kecskés and Nemessanyi, loc.citIn.p. 27.
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other reasons the 8§ 72 (2) of Law-Decree decldas*(a)n official foreign decision shall not
be recognized, if: a) doing so would violate puloiider in Hungary;”.

The rules of recognition and enforcement coverethbyLaw-Decree have become subsidiary
toward European Union (hereinafter: EU) law by élteession of Hungary to the EU. From
that time, because of the supremacy of EU lawRbgulation (EC) 44/2001 on jurisdiction
and the recognition and enforcement of judgmentsvih and commercial matters (Brussels
) has had primary applicability in relations exigt between Member States concerning with
recognition and enforcement. Article 34 of Brusdeisiplies the public policy clause: “(a)
judgment shall not be recognized: 1. if such redagnis manifestly contrary to public policy
in the Member State in which recognition is soughiihe main difference between the
Hungarian and Brussels | regulation is the requamnof “manifestly contrary”. This criteria
narrows the discretionary movement of a MembereStaurt when rendering a decision on
refusing recognition of a foreign judgment becatls® Member State court is bounded to
concretizes the notion of “manifestly contrary”. EEidgments could be served as a good
strongpoint for a Member State court in the comzagibn of this requirement. Our point of
view that via this method ECJ can harmonizes tlgallghinking and judicial practice
concerning with public policy at least to the extesmich can provides a common theoretical
background for refusing the recognition of a forejgdgment rendered by a Member State
court on the ground that it is “manifestly contraoythe public policy in the Member State in
which recognition is sought”.

The Hungarian Act LXXI of 1994 on Arbitration — siar to New York Convention (1958)
and UNCITRAL Model Law (1985) — does not define theblic policy. Relating to § 55 (2)
of the Act “(a)n action for overturning the arbttoan award may also be filed alleging that:
(...) b) the award is in conflict with the rules oftirgarian public policy.”

Thus Hungarian courts got free hand to charactaheenew notion of Hungarian public
policy. However — till near past — it had not besenmany changes in the practice opposite to
the state was before Hungarian Arbitration KcState courts took the necessary dogmatic
backgrounds from the Hungarian legal literatureicWlis — near uniformly — in favour of the
tight interpretation of public polic}® In addition, other factors occurred that statertou
seemed to be reluctant from rendering a judgmertii@ctly any general principle in default
of a norm including a concrete and special regutatWhatever it can be stated, that the
confliction of public policy always presuppose aukation infringing public interest. It
covers anyway guarantee-like rules defined by tloms@tution and the infringement of
constitutional fundamental rights and obligatidBsside this, other legal regulations could be
part of this subject matter if they directly defetiee foundations of economic and social
order. The fact in itself, that a foreign decismman arbitral award is contrary to a domestic
legal regulation or applies it improperly, even slo®t give a sufficient ground for annulling
the decision. As a summary, we can state that rifrengement of a legal regulation is a
necessary but not sufficient requirement to referupublic policy’°

*7'S. Franc, 'Art. 34", in U. Magnus, and P. MankdwsHs.,Brussels | Regulation. European Commentries on
Private International LawiMinchen, Sellier — European Law Publishers, 2@p7)568-579.

8 L. Kecskés, ',J6 lovassal a nyeregben a zaboldfais megfegyelmezhét’ A kozrend fogalmarél két
biréséagi hatarozat alapjan' [,With a good man ie faddle, the unruly horse can be kept in cont®@h”the
concept of public policy, on the basis of two coarders’] in | L. Gal and Sz. Hornyak, ed§anulmanyok Dr.
Foldvari J6zsef professzor 80. szilletésnapja ttEte [Papers in honor of Professor Jozsef Foldvard$ 8
Birthday] (Pécs, Pécsi Tudomanyegyetem Allam- éguttomanyi Kar, 2006) p. 137.

9 The most cited decision of the Supreme Court (BI971489) in this subject matter is the one of thiese
ones which contains citations on law literaturese §. Madl, and L. Vékadlemzetkdz maganjog és nemzetkozi
gazdasagi kapcsolatok jogmternational private law and economic relatio(Blidapest, Kbzgazdasagi és Jogi
Kdnyvkiadd, 1992) pp. 131-132.; Badé and Boka, ibpnc 43, p. 91.

0 Kecskés and Nemessanyi, loc.cit. n. 41, pp. 27-28.
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Nevertheless, regarding the latest Hungarian lagisi, we emphasize that our latest
statement seems to be refuted. Namely the Act X¥I2@03 on Agricultural Market
Organization was added by § 8/B with effect ondfsianuary in 2012: “(b)y the § 55 (2) b)
of Act LXXI of 1994 on Arbitration an arbitral awdushall be regarded as a contrary of public
policy if it obliges the producer, who is unablesirve the self-produced agricultural product
in whole or in part because of force majeure (vear), to replace, purchase the missing
agricultural product or instead of it to providéhet service or guarantee for the purpose of
performance.” The regulation clearly defines theiggations in which cases an arbitral award
shall be regarded as a contrary to public policher&fore the reference of cited legal
regulation made by party who is seeking for annulnoan be a sufficient ground to declare
judgment as a contrary to public policy.

Il. Substantive public policy
Public policy rules from a substantive law perspegtin the field of private international
law, will come to play when the forum of trial atlgh has found the applicable law but
before making any further procedural movements nfong bound to discover whether
application of foreign law is contrary to own publpolicy or not. The Law-Decree on
Hungarian International Private Law is ruling thsguation as follows: “§ 7 (1) The
application of foreign law shall be disregarded donflicts with the Hungarian public order.
(2) The application of foreign law cannot be disietpd merely because the social and
economic system of the foreign state is differemmf that of the Hungarian. (3) The
Hungarian law shall apply in place of the disregdrdoreign law.“ Concerning with this
regulation two comments seemes to be importanetmbntioned: (1) firstly, paragraph (1)
defends the Hungarian public policy in the widessgble range, but paragraph (2) provides
an interpretational crutch for the forum when dexdathat only the existing unequivocal
differences between public policies of the forund ghe state of applicable law are in
themselves not a sufficent ground for disregardhreg foreign law. This interpretation well
reflects to our previous statements, namely a dorelecision or a foreign applicable law
ought to be regarded as a contrary to public pafidyinfringes guarantee-like rules defined
by the Constitution or other legal regulations hkey directly defend the foundations of
economic and social order. (Il) secondly, paragréhs the appearance of a classic private
international law phenomenon, the so called “naeludé treiben” (“endeavoring to home”).
This phenomenon covers those situations when erete has emerged between the
application of foreign law and lex fori and theildgtor chooses the simplest way to solve the
problem by choosing lex fori instead of interferedeign law. In this respect substantive
public policy rule goes further than the proceduwaé because it not just declares that the
application of foreign law shall be disregarded donflicts with the Hungarian public policy
(similar to the refusal on recognition and enforeath but also gives solution by pointing out
the applicable law, namely the lex fati.
Since the entry into force of Regulation (EC) No32®08 on the law applicable to
contractual obligations (Rome’f)and Regulation (EC) No 864/2007 on the law applE#o
non-contractual obligations (Rome *fl)Hungarian substantive public policy rules have
become subsidiary towards Regulations on thosdsfialthich are covered by the scope of

L L. Burian, et.al.,Eurépai és nemzetkozi kolliziés maganjémropean and Hungarian conflicts-of-laws]
(Budapest, Krim Bt., 2010) pp. 128.131.

°2 Regulation (EC) No 593/2008 of the European Paiat and the Council of 17 June 2008 on the law
applicable to contractual obligations. Effectiverfr. 17 December 2009 except for Article 26, whibhlsapply
from 17 June 2009.

3 Regulation (EC) No 864/2007 of the European Pasiat and the Council of 11 July 2007 on the law
applicable to non-contractual obligations. Effeetivom: 11 January 2009, except for Article 29, ahhshall
apply from 11 July 2008.
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them. Rome Regulations have modified the functiod atructure of substantive public
policy. The Law-Decree § 7 has become subsidiamatds the so called “general clause of
public order” of Regulations. Rome | contains itArticle 21, Rome Il contains it in Article
26 but the two texts are the same in wording: gt#pplication of a provision of the law of
any country specified by this Regulation may baisetl only if such application is manifestly
incompatible with the public policyofdre publig of the forum.” We can achieve up by this
wording the intention of EU legislator to createanmon theoretical and legal background
for procedural and substantive public policy withive EU. The wording i.e. “manifestly
incompatible” is not only a reminiscence of the #g of Brussels | Regulation Article 34
i.e. “manifestly contrary”, but a real legislativeention to create consistency between the
three legal manner. Therefore we emphasize thanferof Member States must take into
account the ECJ interpretation on public policyofedural public policy) in private
international law cases in order to ensure thegmition and enforcement of a judgment
rendered upon a case in which the foreign applkckw of a Member State was disregarded
by the5Iorum on the ground that it was manifestigompatible with the public policy of the
forum.

[ll. Public Policy in Hungarian Judicial Practice
It is well outlined from previous analyses thatawiulness in Hungarian law is the condition
sine qua non of the notion of infringement of palgblicy. It has become a dogma that the
infringement of public policy could be declaredtjugthin the notion of unlawfulness and
just those cases which are concerning with momentmlawfulness. Therefore we consider
the Hungarian Supreme Court judgment under No. \G80.450/2002 as a particularly
important one, where the Court spectacularly bred¢he mentioned dogma. This judgment
of the Supreme Court has caused a considerablesionfin the Hungarian legal thinking as
regards public policy. The Supreme Court judgmegmiicantly upended Hungarian legal
thinking regarding public policy’ It stated namely not less than that (part of) esitral
award may be contrary to public policy and so mamd void which is otherwise lawful, i.e.
not contrary to the lawf

In the lawsuit initiated against the defendant seakg the annulment of an
arbitral award, pursuant to a request for revision submitted by the plaintiff
against final judgment No. 22.G.75.451/2001/20 di¢ Metropolitan Court,

dated December 11, 2001, the Supreme Court, as coof revision, based

> J. Harris, 'Mandatory Rules and Public Policy unBeme | Regulation' in F. Ferrari, and S. Leilgds.,
Rome | Regulation: The Law Applicable to ContrattDaligations in EuropgMdnich, Sellier-European Law
Publishers, 2009) pp. 269-342.; F. Pocar, 'SomedResron the Relationship between the Rome | anddgts |
Regulations' in Ferrari, and Leible, eds., Ibid. 8g3-348.; See also: K. Raffai, 'A szétéses kételmekre
alkalmazandé jog meghatarozasarél sz6l6 Rémai Egyény és Roma |. rendelet kézrendi szabalyai' jPubl
policy rules of Rome Convention and Rome | Regatatin the law applicable to contractual obligatlansG.
Palasti and |. Vo6ros, edsEurdpai kolliziés kotelmi jog: A szeéidésekre és a szédesen kiviili kotelmi
viszonyokra alkalmazand6 eurépai jgguropean conflict of laws rules relating with la@f obligations:
Applicable law on contractual and out-of-contrattedations] (Budapest, Krim Bt., 2009) pp. 92-118.

> However, this is not the first judgment rendergdhe Supreme Court in the matter of the settirideasf an
arbitral award which has been criticized by thealdgerature. Laszl6 Burian made critical commeotsthe
decision No. Gf. VI. 30848/1997/8 of the Supremau€opublished under number BH 1997.489. See: Buria
loc.cit. n. 42, p. 122.

%% According to an old famous saying public policy a.xery unruly horse, and when you once get asirigeu
never know where it will carry you”. RichardsonMellish (1884) 2 Bing. 228. (1824-1834 All Er ReZb8.
Almost 150 years later Lord Denning said howevethsd ,With a good man in the saddle, the unrulysbacan
be kept in control”. Lord Denning in: Enderby Towootball Club Ltd. v. The Football Association LiB71.
See: Kecskés, loc.cit. n. 48, p. 130.
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upon a hearing held on September 30, 2002, deliverds judgment under
file No. Gfv.VI1.30.450/2002/6 on October 7, 2002.nder this judgment, the
Supreme Court partly modified final judgment No. 22G.75.451/2001/20 of
the Metropolitan Court, annulled arbitral award No. VB. 99164, dated
April 2, 2001, of the Arbitration Court attached to the Hungarian Chamber
of Commerce and Industry and ordered the plaintiffto pay the defendant
the amount of HUF 290,000,000 (two hundred and niy million Forints)
as litigation costs, deeming such to be contrary toublic policy. The
Supreme Court, as court of revision, in its judgmenpresented the
following train of thought and reasoning. As materal grounds for the
violation of public policy, amongst other things, he plaintiff referred to the
fact that the total amount of the attorney fees awaled by the Arbitration
Court to the benefit of the defendant was so excegs that it not only
imposed a disproportionate obligation on the losingarty, but it was also
contrary to the value judgment of society and, thezfore, violated public
policy. According to the final first instance judgnment of the Metropolitan
Court, the court is not entitled to revise the litgation costs specified by the
arbitral tribunal, as such specification constitutel a substantive aspect of
the arbitral award. The amount of the litigation casts is not contrary to any
law, and cannot be considered as injurious to thaithdamental economic
and social order. Therefore, the Metropolitan Courtconsidered that it
could not be established that the arbitral award wa contrary to public
policy.

The plaintiff based its request for revision on thanconsistent consideration
of evidence. In considering such request, the Supre Court, as court of
revision, started from the fact that jurisprudencestrives to define the social
interest to be protected by public policy on the bsis of various
considerations. Constitutional provisions do not ceer all those social
purposes which are to be protected in such mannefundamental human
rights and moral requirements also qualify as suclsocial purposes’ The
essence of public policy is that the law intends farotect and enforce, by all
means, the institutions and principles falling withn the concept of public
policy.”® Public policy — similarly to the general value jugyment of the law —
IS a category of varying content, both in respectfdime and space, and is
always subject to specific social-economic systemadpolitical and moral
thinking. *°
Starting from the above referenced theoretical basi according to the
position of the court of revision, the actual occuence of infringement is
not a requisite element in respect of the establisient of the fact that the
arbitral award is contrary to public policy. The general value judgment of

" See Jogi Enciklopédia [Legal Encyclopedia] (BudapéJK-Kerszév Jogi- és Uzleti Kiad6 Kft, 1999)371.
* Madl and Vékas, op.cit. n. 49, p. 119.
%9 |bid. p. 122.
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society is one of the elements of public policy. Enefore, if an arbitral
award is contrary to the value judgment of societyit may be established
that such award is contrary to public policy, as soety is to be protected
from the enforcement of such award.

The Supreme Court pointed out that the award of HUF290 million for
litigation costs by the arbitral tribunal to the plaintiff was the highest
award for litigation costs recorded in Hungary in lawsuits between
Hungarian parties, according both to the appellateeourt and the plaintiff's
statement, which statement was uncontested by thef@ndant. This amount
was specified by the arbitral tribunal as considertion, “attorney fees”, for
the legal services provided during the approximatgl 16 month long lawsuit,
which had a value of HUF 32 billion.

Decree of the Hungarian minister of Justice No. 12091./1X.29./IM.,
effective at the time of the rendering of the arbital award, stipulated the
value of the case as the initial basis for the detaination of the amount of
the attorney fees. In addition to the value of thease serving as the basis for
the determination, established court practice alsoconsiders time and labor
requirements, as well as the quality of the actuallperformed legal
services:® However, as the Supreme Court pointed out, in thease of a
substantial amount being in dispute, the legal feedetermined as a
percentage of such ammount may be so excessive ttiias disproportionate
to the legal services that may be performed.

According to the position of the Supreme Court, asourt of appeal, the
specific decision, supported by judicial practice ad referenced above, also
emphasizes that despite the fact that the law doest stipulate an amount
as an upper limit for attorney fees, even in the e of lawsuits where the
amount claimed is extraordinarily high, the court $ould avoid the
determination of legal fees which are unacceptablgxcessive, in the view of
accepted public opinion. In cases with an extraordiarily high value, even
keeping within the limit of 5% of the amount claimed, the court may not
specify attorney fees in an amount large enough farevent the parties from
exercising their right to go (i) before a court, sek a remedy or put the
losing party in a financially awkward position and (ii) contravene the value
judgment of society.

The revision court established in its judgment thathe court of first
instance failed to consider the above described asgts. Therefore, it came
to the inconsistent conclusion that the award of th arbitral tribunal
regarding the stipulation of attorney fees in the emount of HUF 290 million
was not contrary to Hungarian public policy.

% See Decision published under No. BH. 1996/321rrkgg the determination of attorney fees in cadeano
extraordinarily high value.
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According to the position of the revision court, egn with a view to the HUF
32 billion value of the case at hand, the HUF 290ithon attorney fee was
disproportionately excessive consideration, as coraped to the highest
quality work that may have been performed by the lgal representative of
the successful defendant during the 16 preceding mths. Upholding the
attorney fees award will have an undesirable negate effect on the
established Hungarian judicial practice constitutirg a part of the legal

system. Consequently, it is also contrary to Hungaan public policy.
With regard to the aforementioned, the Supreme C@s court of revision, pursuant to
Section 275/A(2) of the Pp. (Act on Civil Procedureeversed the unlawful part of the final
first instance judgment, and annulled the provistérthe arbitral tribunal award deemed
contrary to Hungarian public policy and ordered phaantiff to pay to the defendant litigation
costs in the amount of HUF 290 million. Pursuan®eztion 56(2) of the Vbt., in the event of
the establishment of a ground for annulment, tldguent of the ordinary court is to be
restricted solely to the annulment of the arbignabrd. Therefore, the ordinary court may not
make any statements regarding the actual amouthteditigation costs. Pursuant to Section
275/A(1) of the Pp. (Act on Civil Procedure), theua of appeal upheld all the other aspects
of the final judgment which complied with the agplble law.
The plaintiff requested the annulment of the erdnigitral award in the given case valued at
HUF 32 billion. However, the Supreme Court, as tofirevision, considered the plaintiff's
claims to be well-founded only in respect of the@ament of the provision establishing the
litigation costs in the amount of HUF 290 milliohhis meant that the extent to which the
case pending before the Metropolitan Court, astcolifirst instance, was judged to be
favorable to the plaintiff was so insignificant thiadid not justify the reduction of the amount
of the litigation costs determined by the courfirdt instance — having regard also to the fact
that the plaintiff was required to pay a procedutaty based upon the value of the case
established on the basis of the principal subjeatten of the proceeding, and as regards such
principal subject matter the plaintiff did not wime lawsuit*
In theoretical point of view we do not agree witle reasoning of the judgment rendered by
the Supreme Court as a revisionary Court, namelyrthiingement of a legal regulation is not
a mandatory required part of the declaration timaa/itral award is contrary public policy.
This standpoint is namely based upon such a legat pf view in which the notion of public
policy (intern public policy) does not located withthe frames of a certain legal system.
However, in our conception, the notion of publidippexisting within the theoretical frames
of a certain legal system, therefore the infringetred legal system — i.e. the infringement of
a certain legal regulation of the legal system ansnevitable condition for the infringement
of intern public policy. Public policy is namelyeltore of such values which characterize a
legal system.

3. Public Policy in Judgments of European Court otidas

Public policy in EU law does not function as a #igant motive for national restrictive
measures opposing, otherwise superior, EU law rblésoccasionally it can result in refusing
the recognition and enforcement of (civil courtcideons rendered in other member states.
Public policy in the EU law, and in national legglstems also, is an institution that involves
both substantive law and procedural law elemengéselheless, in EU law the institution of

®1 The arbitral panel of three arbitrators complieithwthe provisions of the judgment of the Suprenwi©
However, in a letter, the contents of which coroegfed to the conceptual elements described in éx¢ n
section, it notified the Supreme Court as to itagpal points of contention with respect to thbiaal award.
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public policy has multiple functions. As a ruleptefers prevailing mostly the values of
national domestic laws of the member states, homwsgwyaradically, it does the same with EU
law. Public policy can be conceived as an ever-mgpwlider connected to the institutional
axle of primacy of EU law. The various legal teciugs and rules based on public policy
perform an ,elevator-like” vertical operation, iifg and sinking between the level of EU law
and the level of national domestic laws of the mendiates. During this vertical operation,
sometimes elements of member state domestic lagvdifeed up to the level of EU law,
sometimes the application of EU law by nationalrt®and tribunals, especially the important
EU law principles of this application, such as direffect, direct applicability and primacy of
EU law are emphasized and strengthened.

3.1. Eco Swiss Judgment
Questions of public policy appeared in the judicatf the European Court of Justice in 1999
in the ECO Swiss ca$é.In Eco Swiss, the High Court of Netherlands, ttegél Raad der
Nederlanden made a reference to the ECJ underléAi2i@84 of the post-Amsterdam EC
Treaty, asking whether a domestic court is obligedyrant a claim for annulment of an
arbitral award if the award infringes Article 81 thie post-Amsterdam EC Treaty. The ECJ
ruled that the award must be annulled if the doimesiurt's procedural rules require it to
annul on the grounds of breach of national rulegutilic policy. The ECJ’s ruling confirmed
that Article 81 is a rule of public policy under E&wv. An arbitral award that infringes Article
81 should suffer the same consequences as an #vedrthfringes any other rule of public
policy of the domestic court, such as a refusaétmgnize and enforce the award.
In the Eco Swiss judgment the ECJ helped primanjdiJto prevail by stating that: “Where
domestic rules of procedure require a national tctmugrant an application for annulment of
an arbitration award where such an applicatiomisfled on failure to observe national rules
of public policy, it must also grant such an apgticn where it is founded on failure to
comply with the prohibition laid down in Article 8af the EEC Treaty (Article 81 of post-
Amsterdam EC Treaty). That provision constitutésralamental provision which is essential
for the accomplishment of the tasks entrusted éd&d and, in particular, for the functioning
of the internal market. Also, EU law requires thaestions concerning the interpretation of
the prohibition laid down in Article 85 should bpem to examination by national courts when
they are asked to determine the validity of anteatton award and that it should be possible
for thogge guestions to be referred, if necessarythé Court of Justice for a preliminary
ruling.”
The provisions of Article 85 of the EEC Treaty (i8kt 81 of post-Amsterdam EC Treaty)
may be regarded as a matter of public policy withenmeaning of the New York Convention
of 1958 on the Recognition and Enforcement of Epréirbitral Awards>*
A national court to which application is made famalment of an arbitration award must
grant that application if it considers that the edvim question is in fact contrary to Article 85
of the Treaty, where its domestic rules of procedwgquire it to grant an application for
annulment founded on failure to observe nationigisrof public policy’®
Eco Swiss gave rise to a de facto duty on arbitsatto consider competition law issues in
order to avoid the award infringing public policynda being refused recognition and
enforcement. This is reinforced by the general dotyarbitrators to issue valid and
enforceable awards. However, strictly speaking,BERd’s ruling in Eco Swiss referred only
to Article 81 and only equated an infringementledttarticle with a breach of public policy.
This means that it is unclear whether infringem&nanother competition law aspect of the

62 ECJ, Case C-126/%co Swiss China Time Ltd. v. Benetton Internatiofi[1999] ECR3055.
% |bid. para. 37.
% |bid. para. 39.
% Ibid. para. 41.
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EC Treaty or of relevant secondary legislation wloabnstitute a breach of public policy.
Whether an arbitrator has a prima facie duty tdyappmpetition law issues, even where they
have not been raised by the parties and are nlotdied in the substantive law of the contract,
is the subject of academic debate. The generakosas is that there is a prima facie duty to
do so, at least for an arbitrator who is sitting@gmEU member state. However, even critics of
the theory that arbitrators have such an unequivthgy agree that arbitrators have a duty in
practice (a de facto duty) to apply competition igsues. This is the inevitable conclusion to
be drawn, at least in respect of arbitrations hgarseat within the EU, from the European
Court of Justice’s ruling in Eco Swiss China Tinte k Benetton International NV.
The ECJ in Eco Swiss expressly preserved membtgsstarocedural autonomy over the
review of awards on grounds of public policy. Aseault, the courts of a member state are
only required to review an award’s compatibility tktvicompetition law if its national
procedural rules provide for review of an awardgoounds of public policy. The extent of
that review is also to be determined by the stgiedeedural laws. The only caveat imposed
by the ECJ is that those laws do not render exeggsdifficult or virtually impossible the
exercise of rights conferred by EC law.

3.2. Krombach Judgment
Krombach judgment of the European Court of Justielered in 2008 seems to have a
central and significantly important role in the thaf ideals of its judicature in connection
with public policy. ECJ declared its theoreticateirest towards public policy issue in this
judgment. In its later decisions the ECJ used ferr® the Krombach case regularly. The
starting point of the arguments of the ECJ in theser cases used to be parallel with the
bottom-line of views expressed in Krombach. In tlnidgment the ECJ emphasized that its
task is to review the limits of the notion of pubfpolicy in the domestic laws of the EU
member states. While the Contracting States incypi@ remain free to determine, according
to their own conceptions, what public policy regsirthe limits of that concept are a matter
for interpretation of the Convention (Article 27@ipt 1 of the Brussels Convention of 1968.
Convention on Jurisdiction and the Enforcement wdgients in Civil and Commercial
Matters). Consequently, while it is not for the @do define the content of the public policy
of a Contracting State, it is none the less reguicereview the limits within which the courts
of a Contracting State may have recourse to thacemt for the purpose of refusing
recognition to a judgment emanating from a couramother Contracting State. The public
policy of the member state in which enforcemensasight cannot be raised as a bar to
recognition or enforcement of a judgment given mother Contracting State solely on the
ground that the court of origin failed to complythvthe rules of the Convention which relate
to jurisdiction®’

3.3. Maxicar Judgment
In the Maxicar judgmefit the European Court of Justice in 2000 analyzedctmeept of
public policy in economic matters. ECJ underscdhed while the Contracting States remain
free in principle, by virtue of the proviso in Aske 27, point 1 of the Convention, to
determine according to their own conception whdtlipupolicy requires, the limits of that
concept are a matter of interpretation of the Cativa. Consequently, while it is not for the
Court to define the content of the public policy afContracting State, it is none the less
required to review the limits within which the ctaiof a Contracting State may have recourse
to that concept for the purpose of refusing recigmiof a judgment emanating from another
Contracting State. Recourse to the clause on pyddicy in Article 27, point 1 of the

% ECJ, Case C-7/9Bieter Krombach v. André Bamber$RD0O0] ECR1935.

7 Ibid. paras. 22, 23, 32.

% ECJ, Case C-38/9Bégie nationale des usines Renault SA v. MaxicAré@ul Orazio Formentf2000] ECR
2973.
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Brussels Convention can be envisaged only wheregretton or enforcement of the
judgment delivered in another Contracting State ld/dae at variance to an unacceptable
degree with the legal order of the state in whicioeement is sought inasmuch as it
infringes a fundamental principle. In order for gwohibition of any review of the foreign
judgment as to its substance to be observed, tinegament would have to constitute a
manifest breach of a rule of law regarded as esdentthe legal order of the state in which
enforcement is sought or of a right recognizedeisgfundamental within that legal ordfér.
Maxicar and Mr Formento wished the Court to defthe concept of public policy in
economic matters. In particular, they wished itémfirm that EU law, and in particular the
principle of free movement of goods and freedomarhpetition, supports the approach taken
by ltalian law, which, unlike French law, does metognize the existence of industrial
property rights in spare parts for cars, and tdadtechat that approach is a principle of public
policy in economic matters. The French and NethedaGovernments, and the Commission,
after noting that the preliminary issue is whetaed to what extent the Court of Justice has
jurisdiction to rule on the concept of public pglin the State in which recognition is sought
used in Article 27, point 1 of the Convention, agn favour of a narrow interpretation of the
concept, which should only be applied in exceptiomstances. An alleged error in
interpreting the rules of EU law is not sufficiethey maintain, to justify recourse to the
clause on public polic{f

The court of the state in which enforcement is ®b@gnnot, without undermining the aim of
the Brussels Convention, refuse recognition of@siten emanating from another Contracting
State solely on the ground that it considers tlaional or EU law was misapplied in that
decision. On the contrary, it must be considereétiér, in such cases, the system of legal
remedies in each Contracting State, together \mghptreliminary ruling procedure provided
for in Article 177 of the EEC Treaty (Article 234 post-Amsterdam EC Treaty), affords a
sufficient guarantee to individuals.

European Court of Justice in the Maxicar judgmestided that Article 27, point 1 of the
Brussels Convention must be interpreted as medhatga judgment of a court or tribunal of
a Contracting State recognizing the existence ohtatlectual property right in body parts for
cars, and conferring on the holder of that righdt@ction by enabling him to prevent third
parties trading in another Contracting State fromanuofacturing, selling, transporting,
importing or exporting in that Contracting Statelsioody parts, cannot be considered to be
contrary to public policy?

In this case, what has led the court of the Statghich enforcement was sought to question
the compatibility of the foreign judgment with pidpolicy in its own State is the possibility
that the court of the State of origin erred in gpy certain rules of EU law. The court of the
State in which enforcement was sought is in doslibahe compatibility with the principles
of free movement of goods and freedom of competitd recognition by the court of the
State of origin of the existence of an intellectpidperty right in body parts for cars enabling
the holder to prohibit traders in another ContragtiState from manufacturing, selling,
transporting, importing or exporting such body pamtthat Contracting Staf8.

The fact that the alleged error concerns ruleslbtdav does not alter the conditions for being
able to rely on the clause on public policy. Itfas the national court to ensure with equal
diligence the protection of rights established ational law and rights conferred by EU law.
Since an error of law such as that alleged in tl@@nnproceedings does not constitute a

% |bid. paras. 27, 28, 30.
0 |bid. paras. 24, 25.

" |bid. para. 33.

2 |bid. paras. 27, 28.

3 Ibid. para. 31.
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manifest breach of a rule of law regarded as esdentthe legal order of the State in which
enforcement is sought, the reply to the third goastust be that Article 27, point 1 of the
Convention must be interpreted as meaning thatdgment of a court or tribunal of a
Contracting State recognizing the existence ofndéllectual property right in body parts for
cars, and conferring on the holder of that righdgt@ction by enabling him to prevent third
parties trading in another Contracting State fromanuofacturing, selling, transporting,
importing or exporting in that Contracting Statelsioody parts, cannot be considered to be
contrary to public policy?

3.4. Gambazzi Judgment
In Gambazzi judgmefit in 2009 the European Court of Justice tested icepieocedural
instruments of common law (such as freezing ordeglosure order, unless order, default
judgment) with regard to the requirements of thblijoypolicy concept. It is also significantly
interesting in connection with this case, that pgots of public policy occurred on the basis
of the parallel application of Brussels Conventanrd Lugano Convention. It happened so
because the defendant of the original case (Mr Gampwas a Swiss citizen and resident
and the judgment of the High Court of Justice (Bndland Wales) rendered against him was
requested to be recognized and enforced almodteintiean time at a Swiss and a Italian
court.
At the request of Daimler Chrysler Canada Inc. {fBlar Chrysler’) and CIBC Mellon Trust
Company (‘CIBC’) in July 1996 the High Court of fige (England and Wales) Chancery
Divison issued a freezing order against Mr Gambé&3uiiss citizen). By that freezing order
he was prohibited from dealing with his assets ridep to safeguard the enforcement of a
future judgment. In February 1997, at the requéfiamler Chrysler and CIBC, the English
court issued an amended version of the freezingrondith additional instructions under
which Mr Gambazzi was required to disclose infoioraregarding his assets and to submit
certain documents also relating to the main praogsddisclosure orders). Mr Gambazzi did
not comply with the obligations under the discl@sarders, or at least not in full. Thereupon,
at the request of Daimler Chrysler and CIBC, thglish court issued a further order (unless
order). In this order Mr Gambazzi was notified thatess he complied with the terms of the
orders and disclosed the requested information bgrein date his defence submissions in
the main proceedings would not be taken into camaitbn and he would be prohibited from
taking further part in the proceedings. Mr Gambdamught various appeals against the
freezing order, the disclosure order and the untedsr without any success. Even after a
repeated unless order he failed to comply withdiibgations in full within the prescribed
period of time. The English court considered ihasontempt of court and excluded him from
the proceedings (debarment), as notified in thesmbrders. In the original main process Mr
Gambazzi was then treated as a defendant in deBaulh default judgment of 10 December
1998, the High Court of Justice ordered him to paymler Chrysler and CIBC damages of
CAD 170 million and CAD 71,6 million and a furthgSD 130 million®
Daimler Chrysler and CIBC, plaintiffs of the originprocess, wished to have that judgment
enforced in Italy. By order of December 2004, thert€ d’Appello di Milano (Court of
Appeal, Milan) declared enforceable the Englishgjuént and the order by which Mr
Gambazzi was ordered to pay damages. Mr Gambageaéga against this order. He claimed
that the High Court judgment cannot be recognireltiaily, on the ground that this is contrary
to public policy within the meaning of Article 2@oint 1 of the Brussels Convention, because
it was made in breach of the rights of the defears® of the adversarial principle. By order of

" |bid. paras. 32, 34.

> ECJ, Case C-394/0Marco Gambazzv. DaimlerChrysler Canada Inc.,CIBC Mellon Trust Compg2009]
ECR2563.

® Ibid. see paras. 1-19.
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27 June 2007, the Corte d’Appello di Milano, whighs hearing the appeal, decided to stay
the proceedings and referred questions to the EaropCourt of Justice asking for a
preliminary ruling. In this application the Italiamourt asked essentially, whether the court of
the state in which recognition and enforcemenbisght may reject the recognition and the
enforcement of the High Court of Justice on theugtbof breach of public policy as the
defendant was prevented from exercising his rightiefense.

In that context, the parties to the main proceesineder to a judgment of 9 November 2004 of
the Tribunal fédéral (Federal Supreme Court) (Saviend). By that judgment, that court
dismissed an appeal brought by CIBC and Daimler§laryagainst a decision of the
Tribunale d’appello del cantone Ticino (Court of pgal of the Canton of Ticino,
Switzerland) which refused to recognize and enfarcgwitzerland the High Court judgment
against Mr Gambazzi on the basis of Article 27,npdi of the Lugano Convention. The
Tribunal fédéral held that Mr Gambazzi's exclusimam the High Court proceedings was not
contrary to Swiss public policy, but considered thther circumstances, to which the national
court did not refer in the present proceedings,ernteless justified the application of the
public policy clausé’

In accordance with the declaration by the repredmets of the governments of the states
signatories to the Lugano Convention which are mambf the European Communities, it is
appropriate that the ECJ pay due account to theiptes contained in that Tribunal fédéral
judgment and, in application of Article 1 of Probb@ on the uniform interpretation of the
Convention, the national court is to pay due acttwthose principles. In that regard, it must
be pointed out that the Swiss Tribunal fédéralrretg to give substance to the public policy
clause, to the right to a fair trial and the rightbe heard, principles to which the ECJ itself
referred earlier in its Krombach judgment. With aed) to the specific assessment of the
conflict with Swiss public policy carried out indlpresent case by the Tribunal fédéral in its
abovementioned judgment, it should be noted thatt dssessment cannot formally bind the
Italian national court. That is especially truetlis case because the latter court must carry
out its assessment with regard to Italian publidicgo In order to fulfill its task of
interpretation, it is for the ECJ to explain thénpiples which it has defined by indicating the
general criteria with regard to which the natiooalirt must carry out its assessment. To that
end, it must be stated that the question of thepedtimility of the exclusion measure adopted
by the court of the state of origin with public gl in the State in which enforcement is
sought must be assessed having regard to the piogseas a whole in the light of all the
circumstance$®

By the interpretation of Article 27, point 1 of tBeussels Convention, the ECJ answered the
referred questions in Gambazzi judgment as folldwsthat the court of the State of origin
ruled on the applicant’s claims without hearing tleéendant, who entered appearance before
it but who was excluded from the proceedings byeordn the ground that he had not
complied with the obligations imposed by an ordexdm earlier in the same proceedings, if,
following a comprehensive assessment of the pracgedand in the light of all the
circumstances, it appears to it that that exclusio@asure constituted a manifest and
disproportionate infringement of the defendanttito be heard”

4. Contemporary Challenges in Application of the lnugd of Public Policy: Hungarian
Reality and Croatian Near Future Perspectives

" Ibid. see para. 35.

8 |bid. paras. 36, 37, 38, 39, 40.

¥ See also L. Kecskés and K. Kovacs, 'Test of cetammon law procedural law instruments int he ficamf
European Court of Justice', in T. Drin6czi and Bkdcs, eds.Cross-border and EU legal issues: Hungary-
Croatia (Pécs — Eszék, PTE-Allam és Jogtudomanyi Kar, ppp1291-297.
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In the last decade, the greatest controversidseifii¢ld of private international law have been
connected with public policy — more precisely withe European public policy*® Several
issues have brought to the controversies, but #reyall trying to find an answer to the
following question: what is actually the contenttioé European public policy, what makes it
different from national public policies, what vatuare we talking about here? The concept of
“European public policy” includes values originafifrom the ECHR and EU law, “[It
involves] the gradual merging of the values of ‘th® Europes,’ the seat of human rights and
the union of economic interests.”

The public policy clause is part of legal heritagal has been integrated in conflict-of-laws
rules and in procedural 1a%.This aspect reflects the core of the issue oféhation between
the fundamental principles of private internatiolea and EU law’? In fact, the development
of human rights protection on a global and regideat| has generated significant changes in
a broader legal domain. The integration of the Btarter of Fundamental Rights with the
binding part of the Treaty of Lisb8hsets special challenge to all EU policies in tenhsa
serious approach to systematic and efficient ptiecof human rights. Simultaneously,
economic integration based on the so-called Fowedoms keeps on promoting these
freedoms while also supplementing them with th#h fffeedom — the so-called freedom of
movement of decisions! Promotion of these two fozesl is basically compatible, but there is
a danger of their conflict. How to harmonize fundsmal principles included in public
policies of all civilized nations with the basiclwas of the European Union is a burning
issue® This issue can be simply shown in a concrete oaggiropean international family
law. Positioning of protection of public policy dssputable within the framework of growing
private international family la# In fact, the divergence of national substantivgutations is
highly relevant in this segment and texts writtethim the scope of corresponding conflict-
of-laws rule&’ have universal application — which means thaifflict-of-laws rules refer to
the law of a non-member state, the latter shallapplied. Since substantive law is not
harmonized within the framework of EU law, therenis system of European family law
which serves as a basic point for control of acapty of a foreign law. Further in the text,
solutions with respect to the scope of applicaiod acceptability of the public policy clause
in family law cases are propos&dwithin the sphere of national public policy prdten, the

8 L. Fumagali, ‘EC Private International Law and tReblic Policy Exception — Modern Features of a
Traditional Concept’Vol. VI Yearbook of Private international la¢2004) p. 171; M. Fallon, ‘L'exception
d'ordre public face a I'exception de reconnaissangtuelle’, in G. Venturini, et.al., edd.iber Fausto Pocar
(Milano, Giuffre Editore 2009) pp. 331-341.

8 H.M. Watt, ‘Evidence of an Emergent European Le@alture: Public Policy Requirements of Procedural
Fairness under the Brussels and Lugano Convent@h$exas International Law Journ@001) p. 539.

8 For all of the sources see: S. Bariatases and Materials on EU Private International LaStudies in
Private International law(Oxford, Hart Publishing 2011) pp. 214-227.

8 Fallon, loc.cit. n. 80, p. 331.

8 Treaty amending the Treaty on European Union &edTrreaty establishing the European EU, signed in
Lisbon, 13 December 2007, OJ C306/07. In forcef & @ecember 2009.

8 Kramberger Skerl, loc.cit. n. 1, p. 497.

8 M. Zupan, ‘European judicial cooperation in crdssder family matters’ in Drindczi, and Takéacs, .eds
loc.cit. n. 79, p. 621, at. p. 630, -647; de Bagr.cit. n. 6;S.P.Peruzzetto, ‘The Exception of Public Policy
Family Law within the European Legal System’, inMieeusen, et.al., eddnternational Family Law for the
European Unior{Antwerpen, Intersentia 2007) pp. 279-301.

87 At the moment iti s the Protocol on the law apgihie to maintenance which is applied accordindnéoatrt. 15

of the Council Regulation (EC) No 4/2009 of 18 Dmber 2008 on jurisdiction, applicable law, recoigmitand
enforcement of decisions and cooperation in mattdeding to maintenance obligations, and CounetjiRation
(EU) No 1259/2010 of 20 December 2010 implemenéinganced cooperation in the area of the law aggéca
to divorce and legal separation OJ L 343/10.

8 M. Harding, ‘The Harmonisation of Private Interioaal Law in Europe: taking the character out ahilg
law?’ Vol. 7. No. 1. Journal of Private International L2011) pp. 203-229, at. p. 206, 215; H.J. Sonneygre
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need for application of the public policy clauseeimphasized by substantive family law
regimes which are inacceptable due to the follovaggects: a) in relation with Islamic family
law which interferes with the contemporary percaptf the equality of man and wonfan
polygamy, getting rid (dismissal) of wives, childamages® b) the rights and liabilities
arising from same-sex marriagesThere is still a gap between national and EU \alue
whereas on one hand, one can tolerate that natbouats are not willing to acknowledge a
same-sex marriage, on the other hand, the samésooalate a fundamental European value
— freedom of movement of peoplelt is indicative that protection in the field afternational
family law is provided by frequently used rulesiminediate application and conflict-of-laws
rules that take account of, by functional referertloe result of the reference belonging to the
area of substantive la®. Their application substitutes application of theblic policy
clause’ All in all, contemporary circumstances require ampromise between honouring
cultural diversity on one side and the standardsuofian rights protection on the other sidle.
The next issue is focused on abolition of exequattich brings to a new perception of the
public policy clause. Regarding application of fngblic policy clause aimed at facilitated
recognition and enforcement of foreign decisionse can differentiate between the "first
generation” of regulations such as the BrusselgduRation which restrains application of
public policy (by introduction of the term "obvidys(clearly)" contrary which does not
appear in the 1968 Brussels Convention) and theotskgeneratiori® which terminates both
exequatur and public policy control. The most nwusrcontroversies are related to the
proposal of amendment of the Brussels | Regulatiana result of the previous models of
termination of exequatur, the regulation makers ao@ntists are not unanimous on the
following issue: how to achieve free movement ofisiens (by terminating exequatur) and,
at the same time, retain a certain mechanism fotrab of decisions of other member
states? Termination of exequatur is to a great extent lehged by the academids,
particularly since the accompanying regulations gtieavy burden on national enforcement

‘Wandlungen und Perspektiven des familienrechtlicbedre public’, in R. Freitag, et.al., edmternationales
Familienrecht fiir das 21. JahrhunddNitinchen, Sellier 2006) pp. 29-53.

8 protected with Art. 5. of the Protocol No. 7. o8HR.

% C.G. Beilfuss, ‘Islamic family law in the Europebimion’, in Meeusen, et.al., eds., loc.cit. n. 86, pp. 425-438,
at. pp. 431-434.

L' M. Zupan, ‘Registered partnership in the EU’, in Bbdiroga, ed.|nvisible minorities in law(2012) to be
published.

2 peruzzetto, loc.cit. n. 86, p. 286.

% For difference between factual and functional Gtion see: M. ZuparRravo najblize veze hrvatskom i
europskom m#&unarodnom privatnom ugovornom praj@iosest connection principle in Croatian and Eeap
private international contract laRijeka, Pravni fakultet SveiliSta u Rijeci 2006) p. 18.

% De Boer, op.cit. n. 6, pp. 300-302.

% See Resolution of the Institut de droit internagib ,Différences culturelles et ordre public en itro
international privé de la famille”, dostupno na t#ph/www.idi-iil.org/idiE/resolutionsE/2005_kra_02n.pdf >;
«Malta declaration”: proceeding the Third Malta idgiml Conference on Cross-Frontier Family Law Issue
Hosted by the Government of Malta in Collaboratigith the Hague Conference on Private Internatidiaal

26 March 2009. <http://www.hcch.net/upload/maltdd@ce.pdf>

% The term is invented by S. Pabst, in T. Rauschdr, Europaisches Zivilprozess- und Kollisionsrecht
EuZPR/EulPRMinich, Sellier 2010) note 46.

% p. Beaumont and E. Johnston, ‘Can exequatur bshed in Brussels | whilst retaining a publiy myli
defence?’,Vol. 6. No. 2. Journal of Private Intenational Laf2010) pp. 249-279; P.F. Schlossser, ‘The
Abolition of Exequatour Proceedings — Including FuPolicy Review'Heft 2. IPRax2010) pp. 101-104.

% M. Dieter, ‘Recognition and Enforcement of Foreigpdgement’, in J. Basedow, et.al., edapanese and
European Private International Law in ComparativerBpectivelHamburg, Mohr Siebeck, 2007.) pp. 377-402,
at. p. 388.
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law which actually 'floats’ beyond the scope of tigfication of the EU® The possibility of
rejection of recognition of a decision of anotheemfier state due to conflict with the
fundamental principles of the right to a fair tri@gpresents an important innovation of the
Brussels | Regulatioff® The recital of the proposal to amend the BrusseRegulation
reaffirms the thesis that all the values arisingnir Article 47 of the EU Charter of
Fundamental Rights are protected, which implies th&s also refers to Article 6 of the
European Convention on Human Rights and FundamEneadoms®? It is notable that this
kind of amendment completely neglects the proteabibsubstantive public policy, while the
justifiability of this attitude is also questionatt? According to the UNALEX database and a
2007 study® the public policy clause referring to Article 34rpgraph 1 of the Brussels |
Regulation has been involved in 178 judicial derist® Research has shown that despite
relatively often reference to violation of publioly, the judicial practice of member states
has been rather moderate — only 25 judgments h@e@fed violation of public policy and
most of them (23) relate to violation of procedyrablic policy. Only two of those decisions
have determined violation of substantive publicigol® The EU Court has made several
relevant decisions which provide national courtsvai clear instruction on interpretation and
application of the public policy clause in taequisdiscoursé® The restrictive interpretation
contained in decisions of the EU Court, which hasrbaccepted by national courts too, has
become an incentive for the radical proposal torahfrussels | Regulation that is aimed at
ultimate elimination of this mechanism, supportthgs standpoint with the fact that it is not
needed by member states anymBfeThere are different opinions on this issue, some
advocate preservation of the clause in recognitinod enforcement mechanisms and some
propose transfer of this objection from the exeguphase (recognition and enforcement) to
the enforcement phas®

% M. Zupan, ‘Ukidanje egzekvature u europskom pranekoliko odabranih pitanja’ [Abolishing the exetura
in European law: several selected issu&sPravo i porez{2008) pp. 6574. A further difficulty is related to the
model of the abolition of exequatur in the Regulatbn maintenance, where the expression of thegiomg of
Article 19 considerably differs from the provisioofthe other EU instruments that have abolishetjeatur, as

it gives into the hands of the defendant the rightutonomously appeal against national court @aws This
regulation impinges into national procedural lawtlee mere fact that the subject matter and ifsreament are
potentially of cross-border nature, qualifies thatter for invoking the protection of public ordéthdoubtedly,
the internal jurisdiction derived from Art. 81 TFEdhould have had no such connotations. For detads E.
Jayme, ‘Neue Wege im Internationalen Unterhaltdrdearteiautonomie und Privatisierung des ordréecubleft

4 |PRax(2010) pp. 377-378, at. p. 378; B. Gisell and [Etz¢r, ‘Vom grenitberschreitenden zum potenziell
grenziberschreitenden Sachverhalt — Art. 19 Eulk@r als Paradigmenwechsel im Européischen
ZivilverfahrensrechtHeft 5 IPRax2010) pp. 403-409.

19 proposal for a Regulation of the European Pasigrand of the Council on Jurisdiction and the Redn
and Enforcement of Judgments in Civil and Commeéndiatters, Dec 14th, 2010, COM (2010) 748 finalt.Ar
46.

198 |bid, recital 24.

192G, Cuniberti and I. Rueda, ‘Abolition of ExequatuAdressing the Commission's ConcerBd: 75 Rabels Z
(2011) pp. 286-316., at p. 313.

103 B Hess et.al., ‘Report on the Application of the Ratjan Brussels | in the Member StateStudy
JLS/C4/2005/0&vailable at http://ec.europa.eu/civiljustice/n&less/study_application_brussels_1_en.pdf

10 See: UNALEX.

1955, Corneloup, ‘The public policy exception in Bsats | practicel The European legal foru@011) pp. 23-
26., at p. 23.

198 AF. Lowenfeld, ‘Jurisdiction, Enforcement, PubRolicy and res judicata: the Krombach Case’ in T.
Einhorn, et.al., edslntercontinental cooperation through private imetional law : essays in memory of Peter
E. Nygh(The Hague, T.M.C. Asser Press 2004) pp. 229-248, 242.

197 A.R. Vazques, ‘Review of the Brussels | Regulati®omplete abolition of exequatur?’ in B.C. Diatzak,
eds. Latest developments in EU private international @mtersentia, 2011) pp. 153-172, at. p. 161 ff.

198 Cuniberti and Rueda, loc.cit. n. 102; Beaumont dotthson, loc.cit. n. 97.
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5. Conclusion

The public policy clause has been broadly appliethe Croatian and Hungarian normative
system of private international law. The referrimgrm implies no legal definition, but its

content, function and restrictions are shaped lagtpre, on a certain territory and within a
certain period of time. Despite the above facts,ghbblic policy clause is a general conflict-
of-laws rule that should be applied exceptionalhd acarefully and only in cases when
violation of domestic law is obvious and inevitable

The elaborated judicial practice suggests thattsodo pay due attention to fundamental
values of the system, but they considerately detichestic from foreign public policy and,

accordingly, pretty restrictively apply the pubtiolicy clause.

The key role of public policy exception was traatitally tied up to protection of national legal
order. Recently the focus has changed - publiccpamore often refers at protection of
European and international sources, what indicatesrds amendment of the public policy
character.
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