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Gergely Czoboly
Zvonimir Jelinic *

LAWYERS’ FEES AND LENGTH OF CIVIL LITIGATION .
EXAMPLES FROM CROATIAN AND HUNGARIAN LAW AND PRACTICE

I. In General about the Problem of Unpredictability of Lawyers’ Costs and its
relation to the Length of Civil Litigation

It is no mystery that civil litigation may be costlEven if parties are allowed to appear in a
procedurepro se(without being represented by a lawyer), resortm@ professional lawyer
is, in most cases, eventually unavoiddbldnder normal conditions, if the party is being
represented by the lawyer outside of the systefreefor subsidized legal aid, one recent and
comparative — The Oxford Study - suggests that éagiyfees are in almost all cases (i.e. in
most of the countries) higher that court fees amuprise the major element in total costs of
civil litigation.® According to the same study, in those jurisdigiamwhich lawyers’ fees are
not tariff system based, it is difficult to preditte amount of work done and hence the
lawyers’ fees, so the potential range of lawyerssts vary hugely. Furthermore, findings
from the study suggest that, while the court ca@sts always predictable tanks to tariffs
established by the statutes, lawyers’ costs arg mtatively predictable in those countries
where tariffs exist, but otherwise are largely @dictable.

This lack of predictability is manifestly relateal the method of charging lawyers’ fees upon
hours worked, especially if there is no tariff eryaother type of the ceiling appliédThe
basic idea behind “billable hours” — ways of chagglawyers’ fees according to the amount
of time they spend delivering them is that a lawysords time spent on a matter, usually in
increments of one or two tenths of an hour. Ate¢hed of the month, bills are prepared that
multiply the number of hours logged by the lawydnairly rate>

A kind of remuneration per hour began to domin&ee legal profession, especially in the
world of corporate legal services in the last fescates of the twentieth century, starting in
the United States but shortly after spreading toope and elsewhere. According to the
information from reports that can be found on In&f; billable hours dominate the way

! Gergerly CzsobolyPhD student, Department of Civil Procedure ana Baciology, University of Pécs Faculty
of Law, czoboly@ajk.pte.h(ll.-V. Chapters)

Zvonimir Jelinic PhD, Cathedra for Company and Commercial Lawyéhsity of J.J. Strossmayer, Faculty of
Law Osijek,zvonimir.jelinic@pravos.hfl., IV., V. Chapters)

2 Fernhout, F., ,Outcome-Related Fee Agreementsiioite and Hong Kong* in the ,Access to Justice thied
Judiciary. Toward New European Standards of Affbilitg, Quality and Efficiency of Civil Adjudicatin®,
Uzelac, A; van Rhee C.lgds, 2009., p. 13 and related text. It is worth toertbiat in Croatia parties may
undertake procedural actions either personallprmuigh agents, but in case party decides to hiegant, party's
possible actions are very very narrowed. Acordinthé art. 89 of Croatian Civil Procedure Act oatylicensed
lawyer may represent a party as an agent befomtscdithe law does not prescribe otherwise. lrieaning of
Civil Procedure Act otherwise means that party imayepresented by a blood relative in a legal arferother,
sister or marriage partner — if he/she has fupalising capacity and if he/she is not illegaly fisang law.

% See Hodges, C., Vogenauer, S. eids), The Costs and Funding of Civil Litigation. A @parative Perspective,
2010, p. 69 and related text and graphs.

4 Cf. ibid., p. 16-17, 70, 88.

® See Derrick, J., Boo to Billable Hours, 2007748.

® See reports available on http://www.csls.ox.aC@$TOFLITIGATIONDOCUMENTSANDREPORTS.php.



lawyers’ fees are being charged in number of Ewmopsountries, not just in the world of
corporate lawyers. In the Netherlands, for exampdeyyers charge their fees mostly
according to the hours spent and same had starteelthe case in other countries; in Sweden,
Denmark, the Republic of Ireland, the UK, BelgiuPortugal, Italy and Germany (for out-of-
court work).

Although it has been advertised for a very longetiimat the system of billable hour is nothing
but a clean system in which clients pay for whalytlyet in transparent and linear manner,
numerous findings indicate that there might be shing wrong with that way of charging
lawyers’ fees. For instance, it has been allepatithe overreliance on billable hours by the
legal profession provides no predictability of co$br client, penalizes the efficient and
productive lawyer, fails to discourage excessivgelmg and duplication of efforts,
discourages taking on pro bono work and genergkyaking, it puts client’s interest in
conflict with lawyer’s interest5.Still, despite ever louder complaints from varisiges that
the practice of billing per hours spent encourdgesers to delay the problem rather than to
work it out little has changed so far. In a giveanse, financial interests of lawyers are
certainly not the fact that should not be takeo imtcount since at the heart of the lawyerly
function lies the fee.

Lawyers’ fees are, in most of the countries, almalstays negotiable rather than strictly
regulated; even in the systems which are considerbd extreme — tariff systems where fees
are set by statute. In the same time, althoughom@dcspeak about number of other methods
of charging lawyers’ feés fact is that the negotiable hourly fee arrangenmmsrsists as
dominant method of charging lawyers’ fees in maourtries of common and civil law
systems, not only for the out-of-court work butcala the case of charging representation
before courts.

Still, some civil jurisdictions, like Italy and Gaany have tariffs set out by statute but they
are rarely binding so lawyers can freely agree fe#h their clients within the statutory
limits. Croatia has also tariff system — lawyemsé fschedule, officially called Lawyers’ Fee
Schedule and Cost Compensation. Contrary to thelusion of the Oxford study which says
that lawyers’ costs are only truly predictable whea straightforward tariff applies
irrespective of the amount of work done, as we seék, in Croatian case, previous conclusion
might not be correct.

In the same time, what was not in the focus of @etgble Oxford study is relation of the
regulation of lawyers’ fees with the length of tiyroceedings in respective countries.
Answer to the latter — could various ways of chaggliawyers’ fees influence the length of
civil litigation may not only confirm Oxford studfinding on unpredictability of lawyers’
costs but could also serve as an indicator thaptbblem of unpredictability of costs lies
primarily within the lawyers for a simple reasohmie take into account that it is in best
client’s interest to resolve a legal matter effintig and quickly, the efficient and quick lawyer
will earn a lower fee than an inefficient and sltawyer. That is why lawyers will show an
incentive to work even harder and longer on thectsuse the tactics before the courts that

" See American Bar Association Commission on Biéatburs Report 2001-2002. See also Derrick, J.tBoo
Billable Hours, where he is honestly stating hovewhe first became a lawyer and joined a firm tigatvas
presented with a simple directive: “Record all ytiore”. However, later on he realized that the ntore he spent
lawyering, a lot of time should not even be recdrddime spent looking for lost files, time speramaging his
time, time spent distracted and so forth.

8 List of the national approaches to the lawyelss fean be found in the Evaluation report of Eurngedicial
systems - Edition 2010 (2008 data): Efficiency gndllity of justice published and presented by theopean
Commission for the Efficiency of Justice (CEPEJ).



are inherently unethical, tactics that may caudayden litigation such as bringing frivolous
contentions before court, filling a not-needed madi to restore a prior status, motions to
adjourn the hearing just to provoke delay and simil

1. FEE CONTRACTS AND TARIFF SYSTEM REGULATIOKCRODATIA

Croatian lawyers charge their fees according to Theff for Lawyers’ Fees and Cost
Compensation Act (hereinafter referred to as: TArifee schedule according to which fees
must be calculated on the basis of the amount aputie. Before 2008, Croatian Bar
Association was solely empowered to adopt Tarifflfawyers fees and cost compensatidn.
Pursuant to the amendments of the Act on LegaleBsisri*, new rule was introduced, so
Tariff drafted by the Bar had to be given consdrthe Minister Justice who was obliged to
seek the opinion of Economic and Social Councilspecial governmental body that consist
of representatives of the Government, trade unamasemployers. At first, Tariff was denied
by the Minister on the ground that proposal of Traiff adopted by the Bar needs to be
changed in order to better reflect the problemoafa sensitivity (in terms of prices for legal
services) as well to integrate a mechanism that ®nicourage concentration of court
procedure and decrease number of hearings andaaddly, to encourage different models of
alternative dispute resolution. After correctiormd by the Bar adopted, Tariff has changed
only slightly. For certain types of procedures (sws trespassing, housing relations and
tenancy disputes, divorce or annulment of the mmatniy, labor relations as well some other),
regardless of the number of undertaken actions Ilsamp was introduced. Also, the limit on
the number of possible submissions in first instapmoceedings was set, SO now no more
than a total amount of 4 submissions in first inseaproceedings may be drafted, filed and
calculated by lawyers. As to the all other servigespecially those related to the property
litigation and services), price and method of clatton per single lawyer's action
maintained:? These cosmetic changes satisfied Minister, whe das consent in December
2009 and commented that adopted changes will tamérito the further shortening of
proceedings since lawyers will not be able to chdhgir fees for every single action (drafting
civil action claims, counterclaims, motions, ple@presentation at court hearings, drafting an
applications for the issuance of a writ of enforeairetc.).

In order to better explain nature of the presemifflidis necessary to point out how Croatian
Tariff is rather flexible since it widely accepteédom of contract principle.

Tariff permits lawyers to make special arrangemémtshe provision of legal services with a
legal person or a self employed person to be paia lump sum, they can also agree with
client on the amount of remuneration, in criminalveell property law cases lawyers may
agree with their in writing on remuneration basadao hourly rate which may be higher but
not lower than the remuneration fixed in Tariff.r@iagency fees are allowed al5b.

However, even if a special agreement on fee isheacourt will still be obliged to calculate
the costs according to the fixed indexes providethe Tariff. The latter arises from the rule

® Tariff for Lawyers’ Fees and Cost Compensation (&tte fee schedule was published in the Officiatebie
(OG) No. 148/09 of 11 December 2009).

10 According to the old art. 18 of the Act on the AEBroffesion (OG 9/94) lawyers were entitleda tiee for his
or her legal servises and to compesation of this @osurred in connection with the work done acoaydo the
tariff established by the Bar Association itself.

1 See art. 3 of the Amendments of the Act on theaLBgofession (OG 117/2008).

12 See art. 7-8 of the Tariff.

13 See art. 38, 39 and 40 of the Tariff.



of Civil Procedure Act on costs of procedure wisalys that if there is a prescribed tariff for
lawyer’s fees and other costs, these costs shathlealated according to this tarfff.

The Lawyers’ Code of Ethics also contains diffenemés on lawyer’s relationship to a client.
For an example, rule that calls for attention i® avhich says that lawyer shall not cause
unnecessary procedural costs to the cfie@in the other side, it is in question how does this
rule relate to the fact that Croatian lawyers antiled, in most of the court cases, to calculate
their fees for every single rendered action. Algjiouhe primary intention of tariff system
should be to prevent excessive charging for legalises as well to ensure the availability of
legal services to citizens and legal persons, etrsethat Croatian tariff does the opposite.
Moreover, although the issue of judicial delaydsue which was researched mainly in the
context of the right to a fair trial within reasda@time and judicial reform for EU accession,
from the perspective of the court case managerniegie are some serious indications that a
part of the problem lies in the model of calculatmf legal services prescribed in the present
tariff. In order to reach a more precise answes itecessary to shortly address some solutions
from comparative law as well.

A) CROATIAN LAWYERS FEE SYSTEM ITS RELATION TO THEENGTH OF CIVIL LITIGATION AND
WESTERNEUROPEANPERSPECTIVE

A closer look into systems where fees are presdriiy a schedule of fees that lawyers
are bound reveals some interesting informations Itvell known fact, for example, that
German civil litigation cost system has always pthits emphasis on the equal availability of
civil justice for all regardless of their sociabsis. That is why German system is burdened
with a high level of regulation for all types ofsate incurred in civil litigation which is
supposed to deliver a greater predictability ots@$ any proceedintf.In German context, it
seems that this kind of approach results in a bjggrational efficiency of the system of civil
justice, as the next data analysis suggest.

14 See art. 155 of the Civil Procedure Act (OG 5311,981/1992, 112/1999, 129/2000, 88/2001, 117/28812,005,
2/2007, 96/2008, 84/2008, 123/2008, 57/2011). @rilikthe other countries where fees for cost-sigjffiurposes
are established by the statute, in Croatia we @rnegsing one rather strange situation — whileyapglthe
lawyers’ Tariff is not compulsory for lawyers theshges (since they enjoy wide possibility of entgriifferent
kind of arrangements with their clients on the adifreedom of contract principle), court is obligto calculate
the costs according to tariff. Yet, in decidingiethcosts are to be paid to the party, the cogthaake in
consideration only costs which were necessarnhfconduct of the case, taking careful consideratiall the
circumstances.

15 See art. 52 of the Lawyers’ Code of Ethics (O20@28).

1 Hess, B.; Hiibner, R., General Overview and Trémtise German Civil Litigation Cost System in theddes,
C., Vogenauer, S. eteds), The Costs and Funding of Civil Litigation. A @parative Perspective, 2010, p. 349-
351.
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According to the given graphwhich provides information on access to law foraim
and medium-sized enterprises, duration for enfgycan contract is relatively low in
Germany, while the lawyers’ fees as a percentagiefclaim remain low in relation to
the total cost of enforcing the contract. Suppogegéart of the explanation may lie in the
fact that lawyers’ fees in Germany for in-court Ware calculated on the basis of statute
(since P July 2004 theRechtsanwaltsvergiitungsges@®VG — Act on Lawyers’ Fees)
which recognized only three types of fees for jiadicwork: fee for proceedings
(Verfahrensgebihy fee for court hearing Terminsgebihr and fee for settlement
(Einigungsgebiihr The fees depend on the value in disptiténe of the main features and of
the RVG is tied to the principle of only-once levfythe lawyers’ fees. The only-once levy of
the fees means that in each instance lawyer mayle&é and receive fees only once at
certain stage of proceeding irrespective of whelfgeor she appears in court once or several
times and irrespective of whether he or she wites or more submission3A lawyer can
also agree with his or her client on remuneratiaselol on negotiated fees rather than statutory
fees provided for in the RVG, but still, when deeglon the fees for cost-shifting purposes
courts will always follow RVG principles. The statty fees are specified in the provisions
and schedules of the RVG and are thus transpamnerradictable in advance.

Situation is however very different in the courgrigithout statutory schemes where charging
according to the hourly rates is frequent and pap(®witzerland, Spain, Netherlands, UK
etc.) or with statutory schemes but with calculagier action permitted (Ital}). One other
thing which can be distinguished from the mentiogeaph evidences how lawyers’ fees and
cost grow as the duration of enforcing a contrasgthen.

Does this mean that the way lawyers charge thes fkeeply influences the speed of civil
litigation? Certainly, a positive answer to thisegqtion cannot emphasise the entire
complexity of the way in which judicial systems kurope function and complexity of the
relationship between the lawyer and the justicéesysn a given states. No doubt, a lot more
should be taken into account in order to confirendnswer; the way courts are organized and

" Source: International Bank for reconstruction Breselopment/The World Bank (2007), as found anteediy
SEO Economic Research paper, Regulation of thel Rrgéession and Access to Law, 2008., p. 72.

'8 See Questionnaire on funding, costs and proptity in civil justice systems — Germany, reporitable on
http://www.csls.ox.ac.uk/COSTOFLITIGATIONDOCUMENT®SOREPORTS.php.

19 |bid.

2 |n Italy lawyers' fees are regulated by statutechviestablishes minimum and maximum amounts thatdes
can charge per service rendered.



managed, public expenditure on the operation atjadsystem, professionalism and salary
of judges, number of lawyers and judges in differates, rules of civil procedure on party
control over the scope and nature of proceedimgsjuidge’s duty to structure the proceedings
and intervene, judicial reforms taken on to ensooee efficiency and quality in the European
judicial proceedings and etc.

Even so, a closer look to the map on dispositiore tand clearance rate of litigious civil (and
commercial) cases af'instance courts in 2008 which may be found inrteeest CEPEJ’s
evaluation of European judicial systéthmdicates that Croatia is one of the nine stateishw
have the highest disposition rates (the numberagé dhat are necessary to resolve the cases
pending in first instance) — an average of 498 dhyke latter fact is adjoined with a serious
criticism of tariff's method of calculation of feeshich allegedly stimulates lawyers to
produce more actions than actually needed, a sedose of doubt exists that Croatian tariff
method of calculation, although seemingly transpian@ay be linked with the length of civil
litigation and high costs of judicial proceedingdroatia.

Il. Interests of parties and their lawyers and the leni of civil procedure

As has been pointed out in the previous sectiangral ways of calculating the lawyers’ fees
are known, which can influence lawyers’ attitude<ivil procedure, altering the procedure’s
style and length. As a consequence, the variowd Bgtems induce lawyers to a variety of
behaviors, but there’s something common in all legm: lawyers try to maximize their
benefits within the limits of the system. Neverdsd this natural economic interest can be
opposed with other interests, in particular witk thterests of the society, the court or the
opposite party, or even with the interests of tle@n clients. In this section we would like to
describe the kinds of interests lawyers have inctti litigation, with particular attention to
those, which lead to the application of dilatorgtizs.

With respect to the length of a civil lawsuit, titewhally the opposite interests of the parties
are emphasized. “It is believed, and that is oftaa, that the plaintiff is interested in a quick,
the defendant in a slow completion of the lawsBirhaps it is better to put it a bit more
complicated: the party who believes he has a gredtance of winning hastens, while the
party who believes he has a lesser chance of winthéays the completion of the lawstft.”

The basic idea of the liberal civil procedure thia¢ fight emerging from the opposing
interests of the parties can resolve the disputst efficiently is based on this traditional, but,
in our opinion, overly simplistic viewpoint. Kendygoints out that while this idea was
mostly present in the English adversary system asda result, in English jurisprudence,
“these arguments were not unknown in the continefpdasprudence. According to

Habscheid, the 19th century codifications, whicanged unlimited autonomy to the parties,
were built on two axioms: 1. civil action is an tigtion for the enforcement of private

claims, so it is the parties’ private affair. 2.€Ttfree play of powers” must prevail, so the
interests of the parties, who fight for their owights, are the most efficient catalysts to
resolve the legal situation as soon as possiblelistory has proven the false nature of this
assumption. From the aspect of making correct ae@dts results are undeniable, but from

%1 see European Judicial Systems, Efficiency andifualJustice, Edition 2010 (data 2008), CounéiEarope,
2010, p. 149 and related text.

2D, Kiss,Az Uigyvédek nagy kézikonyVae Lawyers’ GreatHandbook] (Budapest, Complexddidogi és Uzleti
Tartalomszolgéltat6 Kft. 2010) p. 347.

% M. Kengyel A bir6i hatalom és a felek rendelkezési joga agmlgerben[Court’s power and party autonomy in
the civil procedure] (Budapest, Osiris Kiadd 20p379



the aspect of efficiency it has failed utterly. Tiweakness of the system was due to the
overstretching of the limits and the misuse of fiights. Zuckerman notes — in line with the
findings of Lord Woolf — that “the cause of complgxdelay and cost is due not to the nature
of our procedural devices but, rather, to the esiwesand disproportionate use and abuse of
the procedural tool*. The social civil procedure had evolved at the efthe 19th century

in Austria as a response to the anomalies of therdi civil procedure. It transferred the
procedural tools of case-management from the gatdi¢he judge. “For the realization of the
social function of the civil procedure the roletbé court has became crucial. As an opposite
of party autonomy, Klein emphasized the court'sowiyis activity®. The social function of
the civil procedure was intensified across Eurapéhe last century and as one of the most
spectacular results of it we can mention the Ehgtiwil procedure reform, which can be
associated with Lord Woolf.

The demand for efficient procedures has becomécphatly relevant after the intensification
of the civil procedures’ social function. In ourimjn, to achieve this, it is crucial to
recognize the underlying problems and find theurses first. From all the causes we examine
only one in our paper: the dilatory tactics.

The above mentioned thesis leads to an erronecwduston because of its overly simplistic
nature. It suggests that in a civil procedure agpgosite interests, intended to extinguish each
other, exist, which are only expressed by the lagyyas if they would be a device, without
their own will and interest& But this theory does not take the lawyers’ owteriests into
account. Nick Armstrong notes that “the adversasyatem rests on the assumption that the
parties are best placed to act in their own interékhis, it may be said, ignores the fact that
the parties are represented by lawyers, who maglaatys be acting in their client’s interests
due to incompetence, a desire to inflate fees,uer td factors inherent to the lawyer-client
relationship®’._Verkijk systematized the interests of the clienis #heir representatives and
concluded that in the civil procedure, beyond tladient’s interests, lawyers have various
interests to@. The first group is the lawyer's own interests agjood professional, in
particular to represent his client in a good, pssfenal manner. Another group is his illegal
interests, and the last group is other legitimaterests of his own that are not strictly related
to a good professionalism. Of these, from the a@spkour topic, we should deal with the
latter more closely. Verkijk mentioned the lawyelses as an example, which is legitimate,
but not strictly related to a good professionaffsms we stated above, the lawyers are
interested in maximization of their fee. This irself can not be regarded as morally
reprehensible, it is value-neutral, because itofed from the fundamental contexts of the
market economy. However, if it conflicts with otherterests, then it looses its value
neutrality, because lawyers have such duties ta ttlents, to the court and to their
professional community, which would be infringedhey would act only to maximize their

2 A.A.S. Zuckerman, 'Reform in the Shadow of Lawyéngerests’, in A.A.S. Zuckerman and Ross Cranston
,eds. Reform of Civil Procedure, Essays on 'Access tticki{Oxford, Clarendon Press 1995) p. 62.

% Kengyel, op. cit. n. 23, at p. 105.

% According to Savigny's theory of representatitire act of the representative is actually the bt
represented, so the representative is no moreathanice to enforce the will of the represented.’Kdngyel,
Magyar polgéri eljarasjogHungarian civil procedure] (Budapest, Osiris Kia#010) p. 159.

2 N. Armstrong, 'Making Tracks’, in A.A.S. Zuckermand Ross Cranston ,ed®eform of Civil Procedure,
Essays on 'Access to Justi¢®xford, Clarendon Press 1995) p. 107.

2 R. Verkijk, 'Beyond Winning: Judicial case managetnand the role of lawyers in the principles afsnational
civil procedure’, in C.H. van Rhee, edudicial Case Management and Efficiency in Civiigation (Antwerpen,
Intersentia, 2008) p. 72

2 Verkijk, loc. cit. n. 28, at p. 72.



benefit instead of fulfilling their duties. Zuckeam also noted that representatives have
interests separated from the interests of theemtdi such as their fees. He remarks in this
context, that “yet, given the scope for procedunaineuvering and low client resistance, it
would be a miracle if there were no substantial neation between lawyers’ financial
interests and litigation practicéS”

From the aspect of dilatory tactics we can exantwe groups of interests, the clients’ and
their representatives’. The legal representative regognize his client’s interests in a late
decision and use procedural tools which can ddhylawsuit. Such tools could be, for
example, “torpedo claimd®, the withholding and “dripping” of relevant infoatior™,
playing to adjournments, repeated groundless résjf@swithdrawal of the judge assigned to
hear the casd or suing correlated lawsuits at different codaisthe purpose that they will
wait with trial until the other decisions. The nuenband efficiency of different methods
depends on the given legal system and on the jundgang the case, but the final purpose of
them is the same, the delaying of the procedureth€umore, as we have stated above,
regardless of the client’s interest in delay, itynie the intention of the lawyer to delay the
process. Delay can be the result of an active ssipa conduct, so a lawyer can use dilatory
tactics or refrain from preventing or even coopeiatthe dilatory tactics of the opponent’s
lawyer. Lord Woolf also draw attention to this neattn his reports. According to his
researches “delay is of more benefit to legal amsgishan to partie3® He pointed out that “it
may even be in the interest of the opposing sitkgal advisers to be indulgent to each
other's misdemeanours. Judicial experience isithatfor the advisers’ convince that many
adjournments are agreed. This is born out by thetfeat when the courts have required the
client to be present to support a late applicatoradjourn the trial, the number of such
applications has reduced dramaticaflyth our opinion this can be explained by two reason
first the above mentioned interests of the lawyesrd second the “professional solidarity” of
the lawyers with each other. Beside all of the a@&bawentioned reasons, Zuckerman
highlighted an other correlation. In his opiniorelfsanterest finds expression not only in
seeking maximal remuneration, but also in acquiimgunity from claims in negligence. In
order to minimise liability for negligence lawyemgould naturally tend to follow all
procedural avenues open to their cliefit.”

In most legal systems it is a high priority ainréaluce the length of procedure. A wide range
of solutions were found to solve this problem. Histpaper we do not undertake to examine
all of these solutions, but make an attempt toesyatize them and try to find out how various
systems try to fight off dilatory tactics.

I1I. Techniques of fighting against dilatory tactics

30 Zuckerman, loc. cit. n. 24, at p. 65.

3L F. Sander and S. Brebler, 'Das Dilemma mitglieatticher Rechtsgleichheit und unterschiedlicher
Rechtsschutzstandards in der Européischen Uniom-Zmgang mit sogenannten "Torpedoklagen™, 122
Zeitschrift fur Zivilprozes§2009) p. 157.

32 See F.J. RinschProzeRtakti(KoIn, Carl Heymans Verlag KG 1993) p. 62.; Prigtin G. Like and A.
Walchshdofer, edsMinchener KommentgMiinchen, C.H. Beck'sche Verlagsbuchhandlung 1p92568.
% Grgi¢, 'The Length of Civil Proceedings in Croatia: Ma@auses of Delay’, in A. Uzelac and C.H. van Rhee,
Public and Private Justice — Dispute ResolutioMiodern SocietieAntwerpen, Intersentia 2007) p. 155.
34 Lord Woolf, Access to Justice: Interim Repat94, Chapter 3 Nr. 31.

% Lord Woolf, Access to Justice: Interim Repat©94, Chapter 3 Nr. 31..

3 Zuckerman, loc. cit. n. 24, at p. 65.



As we have mentioned previously, we think dilattegtics are only applied if they serve
someone’s interests. Thus it seems to us logicdlithwe extinguish or offset this interest,
then can we take up the fight against dilatoryitactDifferent systems have tried various
techniques against these tactics, partly by nezimgl this interest, partly by reducing their
maneuvering grounds, and finally by applying samdito deter those interested from using
these tactics. In our opinion these techniquesbeaalassified into three groups according to
their objective and means.

In the first group we classified those measuresiwvhieutralize those interests of the lawyers
which induce them to use dilatory tactics. As aamgle we can mention the German cost
rules, where reimbursable lawyer fees are indep@nidem the working hours spent on the
case, and are determined by the achieved stadeedfial instead. Leipold writes that “the
evidence fee can also only be earned once in tine sastance. So lawyer doesn’t get more
money when ten witnesses and three expert withessdseard than he gains if there is only
one witness. The lawyer has an economic interest ttte procedure reaches the stage of
taking evidence by the court, but he has no econamérest in expanding the evidencé.”
The purpose of this rule is to cause lawyers logerest in prolonging the lawsuit. In
Leipold’s opinion “the influence of cost regulat®omust not be underestimated and if you
want to influence the reality of the procedure, Yawe to think about the degree to which the
behaviour of the parties and especially of thepreésentatives is influenced by economic
factors™®. This cost regulation can hinder the use of difatactics by reducing the lawyers’
interest in cases where only the lawyer is inteckst delay, but it does not have the same
effect in cases where the delay serves the cliamesests.

Another technique is the reduction of the manemgeapportunities of the parties. This does
not affect interests of those involved, but focusasprocedural tools instead. In this group
legal limitations and judicial case-management bandistinguished, which both have the
objective to concentrate the procedure. In thé siob-group we can mention in particular the
time limits for change of action or for presentatiof the evidence. As an example, we can
mention the reform of the Hungarian civil procedtran 2008. According to the new rules
of small claims procedure, the plaintiff can notaege his claim after the first hearing, and
parties can present their motions for the perforreant taking of evidence on or before the
first day of the hearing. The purpose of these igions was to reduce the opportunities of
changing the subject of the case thereby concewgrdhe lawsuit. Active judicial case-
management has the same object. Indeed, by givoagpgural tools into the judge’s hand to
manage the lawsuit, parties lose maneuvering groAndrews states, that “under the new
system of judicial case-management, it might beeetqul that there will be fewer
opportunities for the parties to engage in advabkaranoeuvres® and by it a speedy and
efficient civil procedure can be achieved. A greglection of judicial case-management tools
exists. In our paper we can not examine all of theat highlight only one, the procedural
sanctions.

To the third group, in our opinion, belong thosegadural sanctions, which try to achieve
their goals by deterrence. They form a part ofgiadicase-management, but because of their
special objectives we handle them as a separatgpgi®e can examine the differences
between sanctions from various aspects. Tarufftes/that “such differences stem from the
interaction of several factors, as for instanceietq in the legal regulation of abuse of
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procedural rights (APR) (e.qg.: general clause pecsic provisions); differences concerning
the allocation of responsibility (e.g.: client vawyer); differences in considering the state of
mind of the author of APR (e.g.: subjectivism vbjeativism); use of private law remedies
(damages) rather than procedural devices, andrén’f8
Based on these, Taruffo outlined the following sgstof sanctions of APR. In his opinion
there are three groups of sanctions:
* To the first group monetary sanctions belong: @mndges, (2) share of costs
between the parties, by derogating totally or p#ytithe general rules concerning the
ordinary allocation of costs and (3) penalties fimes".

e To the second group sanctions as nullity, voidngseclusion, illegality,
rejection, denial belong. This includes for example procedural institution of
preclusion, which is one of the main sanctions loé German and Austrian civil
procedures. It attempts to ensure the concentradfoprocedure by excluding those
“attack and defense devices” of the parties whighret submitted in due tirffe So, the
violation of the obligation to support the procéBsozessforderungspflicht) can lead to
the loss of the lawsuit. Leipold also highlightattthe risk of losing the lawsuit because of
the exclusion of the motions forces the partiegale their obligation to support the
process seriously,

. The third class of sanctions is characterized leyféiet that their subject is the
lawyer. For example, the sanction for the violatminthe rules of professional ethics
belong to this group.

In the following, we will examine those monetarynstons to which not only the party, but
his lawyer can also become a subject.

1. Procedural sanctions for lawyers

As we have seen, most of the sanctions affectdiy pirectly, among these, the most serious
ones, for example the preclusion or striking oetduse of their effect to the outcome of the
case, can only affect the party. Naturally the ypa#n take revenge on his lawyer afterwards
by claiming damages based on professional neglegddowever, in this situation the judge
has no possibility to directly sanction the lawyso, he can not deter him, who is directly
responsible for the delay, from using dilatory i@t Only some legal systems know the
sanctioning of lawyers beside their clients. JasgNermand notes, that “on the whole
lawyers are the main initiator of procedural abumed stalling tactics. Nonetheless there are
few legal systems which have potential sanctiomsrag them.**

The judge’s sanctioning powers differ from country country. At the one end of a
hypothetical scale are the common law countriepaiticular the USA, at the other end of it
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is Germany. While in the USA the Federal Rules ofil@Procedure allows, in excessively
many cases, the use of sanctions against lawyersiGerman civil procedure code (ZPO)
does not allow the sanctioning of lawyers by judges

In the USA courts, federal district courts in peutar, have long been able to exercise a
panoply of powers to regulate attorn€ysThese powers derive from multiple sources and
courts can punish by fine or imprisonment, awaresfand costs. The range of penalized
conducts varies enormously. From these, we wolkl th emphasize only one: “By far the
most visible and controversial sanctioning mechanisowever, is Rule 11 of the Federal
Rules of Civil Procedure, which empowers federalrdit courts to sanction attorneys who
fail frivolous pleadings, motions, or other pap&fs.The purpose of this sanction is
deterrence, so attorneys do not waste the courtie with ill-planed, half-baked legal
claimg"’. This rule can entail potential risks from variaspects, on one hand, it can hinder
legal development in a precedent based jurisprieesnad on the other hand, it can impede
access to justice. There is a possibility thatehwbho have modest financial background will
be deterred from bringing legally right, but hargisovable claims. Beside the risks, it also
carries possibilities; therefore it was not remoweun the rules, but frequently amended in
the last decades. After 1993, the sanctions maynpesed on law firms as well, which is
more consistent with the American realities.

At the other extreme is Germany, where the rulesa@toallow for any disciplinary powers,
nor procedural sanctions on lawyers, because ttependence of lawyers. Breyer compared
the common law systems with the German one anédstiiat until the judge can order
lawyers to pay the cost caused by their actionhérGerman system it is unimaginaffi@®y
now the situation is similar in Austria. Previoushge Austrian civil procedure code (6ZPO)
allowed the judge to impose fines upon the attorwby delays the proceedings by gross
negligencé? This was changed by the reform in 1983, which iahetl judicial disciplinary
power with regard to attorney® Application of dilatory tactics in Austria is cddsred a
violation of professional regulations and the bas Hisciplinary power in these casés.

The sanctioning of lawyers is also known in the IE&hgcivil procedure. According to the
English rules, the court has the power to disaldlolegal representative from recovering costs
from his own client, or order that the legal repraative personally pay costs to another
party>? Examples of conduct that may justify a wasted coder include failing to attend a
hearing, causing an unnecessary step to be takero@eedings, or prolonging a hearing by
gross repetition or extreme slowness in the prasientof evidence or argumetitThe court
apply the wasted cost order on its own initiatmeon request. In connection with the purpose
of sanctions Lord Woolf noted that “as part of aeeamanagement system, sanctions should
be designed to prevent, rather than punish”
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Regarding the suing of hopeless cases, the Engbsints have an interesting case law.
Andrews mentions a decision where the Court of Appestated its determination to make a
wasted costs order against lawyers “who acted feplaced reasons of altruism in pursuing a
hopeless and vexatious actidh’{Count Tolstoy-Milaslovsky v Lord Aldington [1996]
WLR 736, CA). However, the House of Lords decitiedhe contrary in a subsequent case,
so “it will not be enough to justify an order thiae court considers that an advocate has been
arguing a hopeless case{Medcalf v Weatherill [2002] UKHL 7, per Lord Hobbse).

2. Procedural sanctions and tools of fighting againdtilatory tactics — Croatian and
Hungarian rules

Croatian Civil Procedure Act (CPA) contains a gaheule which says that the court is
obliged to conduct without any delays, within as@@able time and with minimum of costs
and to prevent any form of abuse of rights in theceedings. The court shall fine with a
monetary fine anyone who attempts to abuse thésrigjiey have in the proceedings, unless
prescribed otherwise. Fine may be imposed on ay part intervener or their legal
representative if he/she is responsible for thesalmi rights>’

It is, however, hard to say how often courts reseuo the mentioned rule. It seems that this
will mostly depend on the way individual judge agtes. For instance, CCP makes clear that
in deciding which costs are to be paid to the péotythe basis of a loser pays rule), the court
shall take into consideration only costs which weeeessary for the conduct of the case. It
continues; the court shall decide which costs wereessary and on the level of these costs
taking careful consideration of all the circumseste It seems that some judges will indeed
approach the problem of deciding on costs withas@aable care and that they will be ready
to reject any costs which were unnecessary focoimeluct of the case. On the other hand, it is
no secret that quite often it happens that thescolssubmissions are duplicated by the costs
of representation at court hearings which are #gtiserving very same aim and have
identical content. A devoted judge will certainlyateh out for such an occurrence and in
his/her decisions on costs reject costs which wieigicated. Making this kind of conduct
generally accepted and frequent would lead to gebetignment of client interests and a
lawyer’s duty to expedite litigation. This is ofudge, not only matter of lawyers’ ethics which
calls for fair relationship between the lawyer asi@nt, but also the matter of lawyer’'s
relation and his obligations to the justice system.

Otherwise, there will be always the risk that thewvyer might use his professional
engagement and different kinds of tactics in theeeshry system of civil justice to pursue his
own personal interest rather than that of the tliand at the expense of the client.
Consequently, if the fee arrangement meets lawyerancial interest during the litigation,
lawyers may neglect an important ethical rule whsays that in order to offer a client
expeditious legal protection at the lowest experaeyer shall avoid dragging out or
misusing of any right in a lawsuit before the catrt
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The Hungarian civil procedure cdde(HCPC) summarizes those expectations which are
required from the parties and their representativelse principle of exercising rights in good
faith. So the court shall take measures to preaegtand all procedures, acts and actions
which contradict the principle of exercise of riglliti good faith, such as efforts taken to delay
the proceedings or that may lead to delays. The sbiall apprise the parties to exercise their
legal rights in good faith, including the consequeshapplicable for litigating in bad faith
[HCPC 8.8 (2)]. The court shall impose a finangahalty (Section 120) upon any party
(counsel), and other litigants for making a statetne delay without justification, or for their
failure to make the statement in spite of beingstified, hence delaying the conclusion of
the proceedings [HCPC 8.8 (4)]. Besides thesecthat shall impose a financial penalty
upon any party (counsel) for delaying legal actienghout justification, for any failure to
meet a deadline, or for causing unnecessary expemgeother way, in addition to ordering
the party in question to pay for such expenseserstrength of law - regardless of whether
the courts decision is for or against the partgueestion -, and shall have powers to impose
other legal sanctions as well [HCPC 8.8 (5)]. Hogrewhere a party fails in carrying out
certain acts during the proceedings, or falls ilaylevith certain acts without justification, or
fails to meet a deadline or time limit, or causasacessary expenses in any other way, such
party may not claim any reimbursement for the espenresulting therefrom even if he
succeeds in the litigation, or may be ordered tgecthe costs of the opposing party resulting
therefrom irrespective of the outcome of the litiga [HCPC 80.8 (2)].

As we could see, the Hungarian civil procedurdags sanctions not only against the parties,
but the lawyers as well, however the HCPC, conttarthe English CPR, only refers to the
parties when regulating costs and does not all@wcthurt to disallow a legal representative
from recovering costs from his own client. In aduif we can state that the HCPC does not
generally prohibit malicious actions, rather it dagown a list of actions which may be
sanctioned> One example of such conducts is where the repademby a party for
recusation is clearly unfounded or if makes anotheairly unfounded report against the same
judge in the same litigation. The HCPC sanctions #part from the others, in Section 18.
But in this case only the party is subject to thecsion, his lawyer is not. In comparison it can
be sagizd that the Hungarian judicial practice cleegjects the sanctionability of suing hopeless
cases.

V. Conclusion

We believe that a significant relationship exisétween how lawyers charge their fees and
the length of civil procedure. In our study we dried demonstrate this relationship and its
components through comparative examples. Aftertijgmg the problem, we examined the
most common procedural instruments which are usedarious jurisdictions to eliminate
delay. In our view, the most effective devices #rese cost rules which try to neutralize
lawyers’ interests in delay. As an example for,tine presented the German model where —
due to cost rules - lawyers do not become intedesteising dilatory tactics. In addition, we
attach great importance to active judicial caseagament which can handle dilatory tactics
in an early stage. Particular attention was paiddoctions which are directly applicable
against lawyers. Although we consider these tovweddged weapons, their usefulness as
instruments of active judicial case managementracarbe questioned. However, we do not
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find it satisfactory if the judge lets the proceglto be delayed then sanctions post factum. Ex
post punishment should not be in the hands ofutigg. The judge should seek to prevent the
use dilatory tactics, before they express thega#f, and not penalize them later.

In our opinion, lawyers’ interests should neither inderestimated or forgotten. Although
their role in undue delay is not exclusive, butheatsignificant. Adoption of appropriate
measures alone does not solve the problem, bedhes&ill of the participants of the
procedure, especially of the judge is also necgdsarthat. However, without an adequate
legal background, the judge can not act effectiagginst dilatory tactics.



