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Barbara Herceg*
Laszlé Kshalmi**

FIGHT AGAINST CORRUPTION IN HUNGARY AND CROATIA
|. Basic remarks on the nature of corruption

“Corruption is evil. Powerful people become richicik people become powerful. It
creates the impression that everything is for daldestroys the sense of justice and
trust in government. It takes away the hope of ple®r and the helpless. Once
established, it is placed among the structures toagéstroy.*

This quote describes the problem of corruption #red erosion that it causes to the
society. But to start from scratch, we should stath the definition. Then already we
have a problem, since till today, we have no ursiaily accepted definition of
corruption. Depending on the point of view, thah ¢ social, legal, economic, moral,
law, psychological...etc, and the area in which itws, we can get as many
types/definitions of corruption. However, there amany authors that deal with this
issue and they agree in its key determinants. d&@mple, in a broader sense,
corruption can be considered as any form of abtipeldic authority for private gain of
a person who performs a public service and in Hreow sense as a procedure in which
at least two person use the inadmissible exchamgelhieve their own interests, acting
to the detriment of the public interest, breakittge moral and legal norms , violating
the funds of democratic development , legal statd the rule of laf Transparency
International defines it as the abuse of entrupteder for private gain. It is sufficient to
say that everyone knows about the occurrence amehtexf the corruption, and
certainly are aware of the damage that it causes.

Crimes of corruption endanger the well-being ofisibes fundamentally. Corruption is
an “evergreen” category, since it has retainedoipscality over the decades and there
are few problems in Hungary that could be attridutgreater actual political
significance.

The most comprehensive analysis of corruption imdduwian academic literature was
carried out by Mariann Kranitzwho established as a result of her researchetrety
society has to pay a “price for democracy”, intaehhone must “count” — among others
— an increase in the extent of crime and a changts iquality as well as a peculiar
situation concerning corruptidhThe democratic transformation of the politicalteys
alone did not — could not! — eliminate corruptibot rather transformed and changed its
character and direction.

*Barbara Herceg, mag. iur, assistant lecturer, Bemant of Criminal Sciences, Osijek,
barbara.herceg@pravos.hr

*Dr. Laszl6 Koéhalmi PhD, assistant professor, Department of CGritoigy and Penal Law, Pécs,
kohalmi@ajk.pte.hti

1 J. Kregar, "Korupcija je drutveno zI§Corruption as a social evjlin lzgradnja institucija; Etika i
korupcija [ Building Institutions: Ethics and Corruption] (Zagreb 2010) p. 15.

2 Rjecnik kaznenog prava [ Dictionary of Criminal Law] (Zagreb, Masmedia0@) p. 199. D.
Dererginovi¢ in his book Mit(o) korupciji [The Myth of corruption] (Zagreb, Nocci 2001) 42., lists
different types of corruption: individual, systemimdirect, competitive, active and passive, street
bargaining, political, transactional, nepotistitvéstment...and others.

% Kranitz, Mariann: A korrupcié utolsé huszonét évegyarorszagon [The Past Twenty-Five Years of
Corruption in Hungary] (unpublished essay). p. 1.

* Kranitz, Mariann: A korrupcié utolsé huszonét évegyarorszagon [The Past Twenty-Five Years of
Corruption in Hungary] (posthumous essay). Ugyészalia 2006 Ne 5. pp. 26-28.
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This is explained by the fact that corruption isremely closely linked to the economic,
political and social milieu in which it is realizedoreover: there are few social
phenomena that follow changes going on in theirioradf existence in such an “up-
to-date” way, within such a short reaction time casruption. The ability of quick
accommodation can be shown both during the yearshefdemocratic political
transition and the post-transition era.

When discussing corruption | would like to emphasizas a principle — and | consider
this as the “poisoned apple” problematic of thiembmenon — that corruption has the
characteristics of an extremely efficient means pobblem-solving and interest-
assertion, therefore the discreet charm of tengotatiovers over people all the time.
The existence of corruption-free civilization iskaown in the history of mankind
stretching back a few millennia, but naturally aa@not give up the (dream) desire of
achieving this idyllic state. On the other hargre are convincing data at our disposal
proving that where a community has taken the faygmginst corruption seriously, the
intensity of corruption has decreased there sicgifily as a matter of fact. However, it
must also be noted that corruption reacts to clamgthe legal environment extremely
sensitively — similarly to water or light — it fisda way and becomes activated
immediately and is capable of triggering off a whalvalanche of corrupt acts. The
problems are worsened by the fact that corruptias mever particularly “respected”
borders between countries and continents. Thisgrthenon was probably among the
first — if not the first itselfl — to become globs#d® Fight against an undesirable
phenomenon can be successful if one knows the aieaistic features of the given
phenomenon. The problem concerning corruptionifiethe very fact that there is too
much “fumbling in the dark”.

Numerous studies of perception of corruption sheva &ct that today the corruption is
a subject of a debate and discussion becauserécagnized as a major, if not the
biggest social problem. Usually one can hear hoprefsion is leading illness today.
Similarly, one can say that corruption is deprassibsociety. There is no area in life in
which it does not occur and there is no country r&h@rruption is not a smaller or
bigger problem. Because of that there is no staei$ not trying to fight it in order to
suppress it.

It can be suppressed only by effective educatioqmgventive and repressive
mechanisms , but certainly with the awarenessishadt possible to eradicate it but it is
possible to reduce it in the optimal or acceptddNel. It is already mentioned that the
corruption is popular and exciting area. Today va@ennumerous international and
national studies that deal with it in certain timgervals to see its perception, causes, to
see the comparison of countries and ultimatelyawtrdoute to raising the awareness.
Two types of methods tend to be used to help taagemow the phenomenon better and
more thoroughly and to understand its functioningchanism: data given from
perception researches , and the other is represbpteriminal statistical data.

One of the most popular is surely the researchiechrout by the Transparency
International known as a Corruption perception kid&his research creates ranking of

® Krénitz: A korrupci6 utolsé... [The Past Twenty-FiVears of Corruption in Hungary] p. 5.

® Hereinafter CPI. Otherwise, Transparency Intéonal is nongovernment organization dedicated to
increasing government responsibility and combatirtgrnational and national corruption. This is the
only global , non-profit and politically non-pawis organization whose activities are aiming to camb
corruption and its consequences. It has its heatips in Berlin and was founded in 1993 initiatiy
combat corruption in international business tratisac Later they created divisions in many courstrie
also in Croatia which is the subject of researcleesil999. Tl enjoys a great support in the world i&n
has a growing number of members. More<amvw.transparency.okg (last accesed on 20. 12.2011
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countries according to assessment of corruptidghem. Ranking score assigned to each
state can be from 0 to 10, and is inversely propaat to the perception of corruption.
Therefore the evaluation of 0 gets the state thdtaught to be the most corrupt and the
evaluation 10 gets the state with the least pei@ef corruption. Although this study
suffers many complaints, mainly because it is gotatic to measure perception of
corruption , one cannot deny the great value itihassessment the opinion of citizen
about the level of corruption in the country whitfey live and how often they meet
with it. Nevertheless, as the perception indexdsel on perception, it is subjective;
therefore, it is capable “merely” of providing someentation concerning the level of
infectedness of the individual countries. At tl@ng time, a subjective scale is not
suitable for measuring such an objective phenomesocorruption, which is so much
connected with the fragments of economy, bureaycaad power. On the other hand,
the CPI triggers off a “labelling effect”, in otharords, it sticks a positive or negative
stamp on the given country. However, labellingjtinturn, also functions as a factor
influencing corruption. This is how a country $lity or hardly concerned by
corruption turns even purer, while a country inéelcby corruption becomes even more
endangered. The CPI constitutes an internatiomattpgnized standard, but it leads to
strongly questionable results and consequencesnung the evaluation of the state of
corruption in a given country.
According the CPI, in 2010, Croatia got 4.1. and wa62" place of total
178 countries in the research. In 2011, score wa$4 and 66' place out
of 183 countries’ Hungary has occupied the 50th place with 4.7 poist
However, the key message on global level remainstfact that more
than three quarters of the countries were rated bew the 5 that
indicates that corruption is a global and seriousproblem.®
Transparency International has created one other gnificant study
entitled Global Corruption Barometer™®. It is made for correction of
results obtained in the CPI and measures the levahd area of
corruption risk . CPI is determined by comparison of the level of
corruption in different countries, GCB distinguishes perception of
social groups and areas of risk. According to GCB@10 in Croatia,

judiciary is perceived as the most corrupt’. The same result was also

" Krénitz: loc. cit. p. 6.

8 Otherwise, according to this research, the péimepf corruption in Croatia has changed through t
years: the best result we achieved in 1999.whstodd at 2.9. and the worst in 2008.when it stdcti4
Also, here is a comparison of Croatia not only viitle countries in the world but also towards the
countries in region in 2011: Slovenia got th& Pace, Slovakia and Montenegro have the sameiosit
as Croatia (68), Italy is 79", Serbia 86 and Bosnia and Herzegovina®a1

° The best results were achieved by the New Zeg@usd and Denmark (9.4) and the worst traditionally
Somalia and North Korea (1.0 both).

1 Hereinafter GCB.

3. Kregar, "Korupcija: Neznanje nije opravdanjélgnorance is not an excugein Korupcija i
povjerenje [Corruption and trust] (Zagreb,Centar za demokuwagdravo Miko Tripalo, 2010) p. 26.

12 <www.transparency.org/policy _research/surveys cimligcb/2010/results>  (last accesed on
20.12.2011) Croatia is here located alongside thmtries such as Afghanistan, Bolivia, CambodiauPe
Ukraine. The question: “How much the situation énnts of corruption has changed over the last three
years?” 57% of the respondents said that corrugtas increased and 33% that it remained the same.
What is also interesting to compare: in Singapbeerhost corrupted are media and in Denmark business
area.
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in 2007 and 200%. Based on the criminal statistical data one would
have to conclude that corruption crime may be condered a rare bird
in Hungarian and Croatian criminality. It is an obviously mistaken
diagnosis because of latency, since as a resultlod community of
interest between the provider and the recipient othe unlawful
advantage, only an insignificant number of acts oforruption lead to

criminal prosecutions*
The small number of criminal proceedifysnay be explained by the fact that the
overwhelming majority of criminal proceedings anstituted following the reports of
crimes by citizens — as it was established by IGA&drinek during his researches into
latency® “the law sees with the eye of the citizen"— andhe case of corruption there
is a low level of willingness to report if. It is not an exaggeration to claim that
Hungarian indices relating to the extent of conaptrimes and their proportion to the
total number of crimes are tragiconifc(In 2010, Hungarian criminal prosecution
authorities registered 447 186 criminal offencesd aamong them they recorded
altogether 481 offences of corruption.) Even if Y@edd up” the information obtained
from the perception index and criminal statistie®g still cannot claim to know the
whole verticum of corruption. A principal problerharruption in Hungary stems from
the functioning disorder of the Hungarian econoryistem. While earlier in the era of
socialism, corruption was caused by the lack ofipots and services, today the “cause
to be blamed” is overproduction. The majority of rkea actors would like to sell
services to the state and local government selctdhis case a small gift to the mayor
or representative (e.g. bonus holiday) can alleviaé decision in favour of one or the
other company. The two acts on public procuremeiopted so far with the aim of
purifying market relations have become deadlockegbractice, | would venture the
remark that in the era of so-called “free-hand hgYiapplied earlier public funds were
spent a lot more advantageously than today.

II. The criminal law regulation de lege lata relatng to corruption in Hungary

13 |In addition to thiese famous ones, there are atlygrificant research on topic of corruption in Gia,
such as BEEPS (Business Environment and Enterpegermance Survey), the research made by World
Bank Institute, Freedom House, Gallup Internationatc, but we will not mention them here because o
space limit.

11t was a great success for the Hungarian policenvthey caught a parliamentary representativedn th
act of taking over a bribe of 20 million forints 69,000 EUR). The representative’s right to imntyni
was suspended by Parliament and he was validlgseed to serve 6 years of imprisonment and fined 9
million forints (= 31,000. EUR) as ancillary punisant.

15 Korinek, L&szl6:A korrupcié legfontosabb kriminoldgiai 6sszefiiggé§€he Main Criminological
Bearings of Corruption. In: Politika és korrupci®A-térvényesség és a térvénytelenség hatarai.tiesli
and Corruption — Limits of Lawfulness and Unlawkess] Konferencia kotet [Conference Volume] (eds.:
Csefkd, Ferenc — Horvath, Csaba). Pécsi Tudomamyegy Allam-és Jogtudomanyi Kar, PTE AJK
Politikatudomanyi és Tarsadalomelméleti TanszéksMaranyai Ertelmiségi Egyesilet, Pécs 2010. p.
270.

6 Korinek, L&szl6: A knozés visszatikrédése. Latens imozés, Knozésabrazolas, félelem a
biin6zéstl. [Reflections of Crime. Latency, Portrayal andaFef Crime] In: (eds.) Gdnczol, Katalin —
Kerezsi, Klara — Korinek, Laszl6 — Lévay, Miklésrikinoldégia- Szakkriminolégia. [Criminology —
Specialized Criminology] Complex Kiado Jogi és Uizlartalomszolgaltaté Kft., Budapest 2006. p. 251.
17 Gal, Istvan Laszl6: Gazdasagi butijey kozgazdaszoknak. [Economic Criminal Law for Bomists.]
Akadémiai Kiadd, Budapest 2007. p. 78.

18 Kranitz: loc. cit. p. 6.



Act 1978 on the Criminal Code of Hungary (hereieafeferred to as: Criminal Code)
entered into force on 1 July 1979. The Hungariagslator laid down offences of
corruption in Chapter XV of the Criminal Code eletit “Crimes against the Purity of
State Administration, the Administration of Justizel Public Life™®

These offences deserve great attention, sincaigisestion of fundamental importance
for every society that the officials, the actorssotial-economic and political life, in
other words, the legitimate leaders of the indisldaommunity perform their tasks
without favour. This circumstance determines themixof confidence citizens have in
the various organs of state and local governmedt ianthe final analysis, the opinion
they form about the political-social system. Innsileration of the high-level
demoralizing effect caused by offences of corruptith sections are devoted to crimes
against the purity of public life.

Crimes against the purity of public life include:

— Bribery (Criminal Code, 88 250-255/A)

— Failure to report bribery (Criminal Code, § 255/B

— Trafficking in influence (Criminal Code, § 256)

— Persecution of a conveyor of an announcementubfigp concern (Criminal Code,
8257)

Crimes against the propriety of international affanclude:

— Bribery in international relations (Criminal Cod&8 258/B-258/D)

— Profiteering with influence in international rie¢tans (Criminal Code, 8258/E)
—Failure to report bribery in international relaso(Criminal Code, 8§ 258/F)

The effective formulation relating to the two magbical crimes against the purity of
public life — bribery and trafficking in influenceas as follows:

Bribery
Section 250
(1) Any public official who requests an unlawfulvathtage in connection with his
actions in an official capacity, or accepts suchaatiage or a promise thereof, or agrees
with the party requesting or accepting the advantagguilty of a felony punishable by
imprisonment between one to five years.
(2) The punishment shall be imprisonment betweemn tiwveight years if the crime is
committed
a) by a public official in a high office, or by oneteumsted to take measures in important
affairs,
b) by another public official in an important mattérgpeat importance.

Trafficking in Influence
Section 256
(1) Any person who - purporting to influence a paldfficial - requests or accepts an
unlawful advantage for himself or on behalf of drestperson is guilty of a felony
punishable by imprisonment between one to fiveg/ear
(2) The punishment shall be imprisonment betweanttweight years if the perpetrator
a) purports to or pretends that he is bribing a publfiicial,

19 Erdssy, Emil — Foldvari, Jozsef — Téth, Mihdly: MagyBiintetjog Kiilénds Rész. [Hungarian
Criminal Law. Specific Cases] Osiris Kiado, Budapa307 p. 293.
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b) pretends to be a public official,

¢) commits the crime in a pattern of criminal profiiag.

(3) Any person who commits the crime defined in Sadbion (1)

a) in connection with an employee or member of an epva organization or non-
governmental organization is guilty of misdemean@nd may be punished by
imprisonment not to exceed two years,

b) in connection with an employee or member who isi@tzted to act in the name and
on behalf of an economic organization or non-govental organization is guilty of
felony and may be punished by imprisonment nokt®ed three years.

(4) Any person who commits the crime defined in §dbion (3) in a pattern of
criminal profiteering is guilty of a felony punidbla by imprisonment not to exceed
three years, or between one to five years, as st@miwith the categories specified
therein.

In my view, the Criminal Code lays down rather gesi sanctions (imprisonment of up
to 10 years in the given case) to be applied agthesperpetrators of corruption crimes
and court sentencing is also characterized byriposition of executable sentences of
imprisonment — even upon the person acceptingoe lofi some ten-thousand forints.
One may consider thought-provoking Mihaly Toéth'sgament that exaggerated
prohibitions that are foreign to life may even haveontrary effect: if a part of legal
norms cannot be complied with, law-abidance mayo ateecome questionable
elsewherg?

1. The instruments of criminal law in the fight aganst corruption in Hungary

The fight against corruption is a rather delicate ssue, because the
persecutors and persecuted, the persons calling awcdlled to account
are often members of the same power elite. Those possession of
power punish those who abuse their power; therefordhe matter can
easily become transformed into a “family affair”, which in turn has an
Impact on the effectiveness of the fight against coption.

The ambivalent attitude manifested by people towardhis criminal
phenomenon complicates action against corruption:rothe one hand,
they regard corruption as an organic part of the pditical system, on

the other hand, they protest against it with all tkeir might.**
Corruption phenomena are not unambiguous, consequd, neither is
their legal evaluation. If in the case of an investent of several
thousand million forints, a parliamentary representative should favour
the interests of his own constituency against thosd# the country,
would he have criminal responsibility?

20 T6th, Mihaly: Adalékok a kriminalis korrupcié méglésének néhany vjabb kérdéséhez. [On Some
New Questions of the Evaluation of Criminal Coriapi In: Politika és korrupci6 — A torvényességaés
torvénytelenség hatarai. Konferencia koétet [Pdlitiand Corruption — Limits of Lawfulness and
Unlawfulness. Conference Volume.] (eds.: Csefkdehe — Horvath, Csaba). Pécsi Tudomanyegyetem
Allam-és Jogtudomanyi Kar, PTE AJK Politikatudomééy Tarsadalomelméleti Tanszék, Pécs-Baranyai
Ertelmiségi Egyesiilet, Pécs 2010. p. 286.
2 Gulyas, Gyula: A politikai korrupciorél. [On Pdtial Corruption] In: Politikai korrupcié [Political
Corruption] (ed. Gulyas, Gyula). AULA Kiad6, Budap&004. p. 40.
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Fight against corruption is dependent on the contéxit is determined

by power relations within the elite and the relatimship between the
elite” and civil society whether anti-corruption strateges will, in high
probability, be merely illusory strategies aimed atranquilizing public

opinion or constructive measures.
Legislators (politicians) launching an anti-coriioptfight need, besides the system of
legal instruments, moral legitimacy as well so tina&ir anti-corruption struggles can be
crowned with success$® However, governments proclaiming zero corruptioighn
easily become entangled in their promises and isaffquick and irreversible loss of
legitimacy.
Provided one regards moral weakness as a cause gehesis of corruption, an anti-
corruption strategy is to be implemented by conmgrpenal policies with remuneration
policies. This might justify, on the one hand, theoduction of an extremely harsh
system of sanctions relating to acts of corrup&iod on the other hand, a rise in average
wages.
However, it should be noted that in the fight aghicorruption there exists an
economically rational optimum. If the state (e.qdapore) overpays its politicians, the
state expenditure arising from this may exceeddtmaage caused to it by corruption,
therefore, it is rather worth for the state — frameconomical and not a moral aspect -
assuming the damage resulting from corruption ti@nexcess payment provided to
politicians.

Concerning the reduction of corruption numerous idas have been
provided by scholars in various disciplines in relion to their fields of
activity and professional knowledge. As a person wking in the field

of criminal sciences, | would like to formulate a éw proposals and

ideas as follows:

—First of all, a successful fight against corruptionrequires a simpler
legal system. Outdated laws that have become obdeleneed to be
revised, bad laws must be sifted out. Legislationhsuld be simplified
and there should be no lex imperfecta. Legislatioshould not obstruct
but rather assist both the actors of economic lifand citizens?*

—The ultima ratio role of criminal law. The role of criminal sanctions
relating to corruption must not be either under- or overestimated. It is

22 Gal, Istvan Laszlo: A gazdasagi vesztegetés, agazdasagi bintgog része és a politikai korrupcio
egyik kisébjelensége. [Economic Bribery as a Part of Econo@rieninal Law and a Concomitant of
Political Corruption] In: Politika és korrupcio —t&rvényesség és a torvénytelenség hatarai. Kordiere
kotet [Politics and Corruption — Limits of Lawfuls® and Unlawfulness. Conference Volume.] (eds.:
Csefkd, Ferenc — Horvath, Csaba). Pécsi Tudomamyeqgy Allam-és Jogtudomanyi Kar, PTE AJK
Politikatudomanyi és Tarsadalomelméleti TanszéksMaranyai Ertelmiségi Egyesilet, Pécs 2010. p.
307.

% Gulyas: op. cit. p. 41.

24 Kghalmi Laszl6: Binteijogi eszkozok a politikai korrupcié elleni kiizdeleem. [Criminal Law
Measure in the Fights against Political Corrupfidn: Politika és korrupcié — A torvényesség és a
torvénytelenség hatarai. Konferenciakotet [Politeed Corruption — Limits of Lawfulness and
Unlawfulness. Conference Volume.] (eds.: Csefkdehe — Horvath, Csaba). Pécsi Tudomanyegyetem
Allam-és Jogtudomanyi Kar, PTE AJK Politikatudomégéy Tarsadalomelméleti Tanszék, Pécs-Baranyai
Ertelmiségi Egyesiilet, Pécs 2010. p. 302.
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neither a role nor a task of criminal law to solvethe problems of social
and political life. In Hungary since the democraticpolitical transition it
has become habitual for the power of the day to ampt to cope with
the functional disorders of society applying the iatruments of criminal
law. Matters in the field of corruption are not of a criminal law
character primarily, but rather concern other branches of law?
—Making a better use of the possibilities relating @ the protection of
witnesses. In cases of corruption the main withnessamight often be
persons (e.g. secretary, car-driver), who are in # possession of
information about almost all affairs of the given kader (e.g. mayor,
company manager), but whose existential possibilés are, at the same
time, limited. In case the persons capable of supphg information
about cases of corruption could be provided proteain as witnesses,
“willingness to testify” would presumably increaseand the memory of
witnesses might also improve. However, it is to beoted with regard to
witness protection that the present regulatory sysim needs to be
improved, since the level of income provided by thetate to a witness
issued with a new domicile and /or personal identtin a given case is
not too attractive.

Witness protection often becomes intertwined withhe application of
plea-bargaining and the legislator’'s attempt at braking up the
community of intention and interest between the pares concerned in
the corruption by “self reporting” and the promise of exoneration
from punishment [Criminal Code, §8255/A].

—The world of corruption offences is often charactesed by deep
conspiracy, contact-keeping through a chain of intenediaries,
exchanges of “encoded” (encrypted) oral and writtenrmessages (e.g.
“lobby-money”, “lard money”, “cake”, “favoured entr epreneurs’
club”, “raisin” etc.). If detection results are to be improved, the
application of undercover officers and means of irglligence cannot be

avoided.

—From time to time both theoretical and practical exerts mention the
requirement that special rules of evidence shouldpply to perpetrators

suspected of having committed corruption offenced.he reversal of the
burden of proof as a novelty in criminal procedurewould mean that
the accused would be obliged to prove the lawful @in of the

corruption assets and in case he failed to do sder example, there was
no taxed or dutied income etc. behind the assetsit-would constitute

an incriminating circumstance (fact). In my opinion, the reversal of the

% Marki, Zoltan: Véalasz a korrupciés kihivasokra.efiponse to the Challenges of Corruption] In:
Korrupcié Magyarorszagon [Corruption in Hungaryfdge Csefko, Ferenc —Horvath, Csaba). Pécs-
Baranyai Ertelmiségi Egyesiilet, Pécsi TudomanyeggeAllam-és Jogtudomanyi Kara, Pécs 2001. pp.
37-38.
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burden of proof would provide opportunity for serious abuses of
power among the state organs exercising penal powere.g. the moral
liquidation of political adversaries — and this inrovation should be
rejected.

—Governments in power tend to come up with the recomendation

that an independent authority/office (e.g. Office dr the Defence of
Public Order, Anti-Corruption Office) should be set up for the fight

against corruption. | consider this idea completely flawed and
professionally unfounded, because it would merely edd to a
duplication of prosecution authorities, conflicting spheres of authority,
loss of information and prestige fights (rivalry) ketween official organs.
—Swift accession to international and European crimmal (political)

anti-corruption conventions and the adoption of ruks against
corruption, as well as the approximation (harmonizdéion) to

international standards® of Hungarian criminal substantive,
procedural and enforcement laws”’

Act LXXXIX of 2011 on the amendment of miscellansofcts relating to procedure
and the administration of justice has entered fatoe recently and amended Act XIX
of 1998 on Criminal Procedure.

This change in legal regulation lays down spediahional procedural rules with the aim
of accelerating procedure in so-called high pnortases — including corruption
offences. In the history of Hungarian criminal prdaral law it can be considered
almost unprecedented that in a high priority cdeederiod of custody may last 120
hours instead of the 72 hours laid down by geneilals and that contact between the
accused and his lawyer may be prohibited by theqmator(!) during the first 48 hours
of custody. This modification — combined with atlo@es included in the Act — caused
S0 serious indignation in professional circles that President of the Supreme Court of
the Republic of Hungary motioned the ConstitutioBalirt of the Republic of Hungary
for the subsequent establishment of its uncongtrtality and its review from the aspect
of conflict with international treaties.

lll. Fight against corruption in Croatia

A significant breakthrough in anti-corruption me@suand reaction was made in 2002.,
when Croatia entered into process of opening natoris for accession to the European
Union. Then the first National program to combatrgption was made. Determination
to combat corruption became more intense in 2005the beginning of accession
negotiation. It was then clear that in the fightiagt corruption we can no longer be
satisfied with self-estimates of our own work orstarea but that is now necessary to
meet more higher and serious standards. The fo#itt of these will be monitored by
someone else. It was also clear that Croatia didhaee sufficient legal regulations and

% vggvari, Réka: Nemzetkozi fellépés a korrupciérll[International Action against Corruption] Allam
és Jogtudomany [Science of State and Law] 20801-2. pp. 99-100.

27\/égvari, Réka: Vesztegetés. [Bribery] In: Az Ewmdpiintetjog Kézkényve [Handbook of European
Criminal Law] (eds.: Kondorosi, Ferenc — Ligeti, tlin). Magyar Kozlény Lap-és Koényvkiadd,
Budapest 2008. pp. 468-469.
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institutions to deal with this problem. This doest imply that by then there were no
legal frameworks or institutions but only that thesere not sufficient for effective
combat against corruption and for new standar@shieve’® The new laws were made
and various of specialized institutions were esthbd for corruption in different
segments. Today we have the information of aboutl@#estic laws and by-laws and
14 international documents that are relevant is #ne4’. Without a good institutional
framework but also a complementary and coordinateik of the institutions inside fit,
there is no successful fight against corruptioor. &ample: Commission for tracking
the implementation measures against corruptiothe Anti-corruption Division of
Ministry of Justicé’, National Police Office for Combating CorruptiondaOrganized
Crime (established within the Administration of tBeime Police}?, The Office for
Combating Corruption and Organized Crime (speadlistate attorney) special
departments in county courts in Zagreb, Split, IRijand Osijek, the National Council
for monitoring the implementation of the Anti-Coption strategy’, State Audit
Bureau, State Commission for Supervision of puptecurement. The key documents
in this fight against corruption are the state Abdirruption Strategy (hereinafter :
Strategy), the Action plan , the revised Actionnpéand the Anti-corruption program for
companies with majority state ownership for theiqgueof 2010-2012. Anti-Corruption
Strategy was adopted by Croatian parliament in 20@B with it the previously
applicable National plan for combating corruptiooni 2006 was determinate. It is

2 |n addition, Croatia has previously been a menathésnited Nations (UN), World Trade Organization
(WTO), and Organization for Security and Cooperatis well as others, within Croatia has adopted a
number of documents that promote the fight agaiostuption. Through them Croatia committed itself t
active fight against corruption. For example, thaittld Nation’s Convention against Corruption,
Criminal law Convention on corruption within Couhoif Europe, OECD Convention on Combating
Bribery of Foreign Public Officials in InternatidnBusiness Transactions, the UN Convention against
Transactional Organized Crime... Croatia is alseember of GRECO-Group of states against corruption,
and the membership came up from signing Criminal Gonvention on corruption. All this implied a
need to harmonize the national legislative fieldtls® number of laws have been adopted and various
institutions have been established.

» Data is taken from <www.antikorupcija.hr/Defaulpa?art=467&sec=475> ( last accessed on 20. 12.
2011)

30w _is an executive body composed of the highegstasentatives of bodies responsible for implemgnti
anti-corruption measures. The Commisson's taskasa®ing the corruption risks and proposing and
devising measures for its prevention, coordinatibthe implementation of the Anti-Corruption Strgye

with associated Action Plan, strenghtening intetiational cooperation in the implementation o th
Action Plan." According to <www.antikorupcija.hr/B2eilt.aspx?sec=492> (Last accessed on 20. 12.
2011)

31 |s the " indoor unit of the Ministry of Justicesponsible for data collection and analysis, and als
implementation of Anti-Corruption Strategy and Acti Plan, supervision the objectives of Strategy ,
proposing strategic directions , cooperation anadoot coordination with other bodies responsible fo
implementing anti corruption measures and orgaiozgbromotional activities and education..." More:
ibid.

¥ gee : ibid.

% And plus the Office for Prevention of Money Lauridg and the Comittee for Prevention of Conflict
of interest in Public Office. All three bodies atheir work are regulated with special laws as fefothe
Law on the Office for Combating Corruption and Qrgad Crime, Law on Prevention of Money
Laundering and Terrorist financing and the Law menting Conflict of Interest in Public Service.

3 with the decision of establishing , Council ifisduled to supervise and monitor the implementation
of Anti-Corruption Strategy and Action Plan, systeitally oversees data of corruption and analides
reports of competent institutions , proposes meafrgreater efficiency of Strategy and ActionrRlat

has 12 members an is headed by the member of rartafrom the opposition. More: Z. Malenica, R.
Jeknt, "Percepcija korupcije i borba protiv korupcijeRepublici Hrvatskoj" [ Perception of corruption
and fight against corruption in Republic of Crohtialzgradnja Institucija: Etika i korupcija [ Building
Institutions: Ethics and Corruption] (Zagreb, 2010) p. 30.
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anticipated that the Strategy will be carried tlgloghe Action plan that further defines
the goals of fight against corruption. The prineglbf the Strategy are as follows: the
rule of law, good practice, principle of responkii prevention, efficiency,
cooperation, transparency, and cooperation witil society. Nine general goals and
priority are stated: improving the legal and indtdnal framework, the affirmation of
zero-tolerance approach to corruption, strengtlgenimegrity, responsibility and
transparency in government bodies and strengthepuiglic confidence in state
institutions, creating the preconditions for pretugg corruption, raising efficiency of
detection and prosecution of corruption-relatecimées, public awareness, promoting
cooperation between government bodies, interndtioobaboration and cooperation
with civil society’®. The fight against corruption must be kept patalfethree different
fields: education, prevention and repression. Estetly repression, which is commonly
used as only anti-corruption strategy cannot pmvahg term results. In this context,
the United Nations Convention against Corruptioignasd by Croati& , is very
important document because it is first one thatuies this triple approach globally.
First we should say something about the first texmponents of this triple approach for
Croatia.

Education is primarily in charge of Ministry of jice. It should work through media,
roundtables and seminars to facilitate the disomsand thus raise the awareness related
to corruption. All government bodies should be gaghin this and should cooperate
with NGOs. We have the Government Office for Asabons that monitors the work of
individual organizations and pleads for financiapgort for their project that deal with
corruptiort’. The education of public service on the problentafuption is provided
by the State Office for Administration and for edtion of justice area we have Judicial
Training Academy.

Prevention is the key in combating corruption. iCait areas which are recognized as
most vulnerable and subjective to corruption adayoproclaimed by the Strategy. |
believe that a comparative analysis of the critaxaas in Croatia will not much differ
from critical areas of other countries that ar® asuggling with problem of corruption.
These areas are: conflict of interests in publitedi political party financing, access to
information, public administration and public proement. As previously mentioned,
research show us that the justice system in Cradatieonsidered most corrupted.
Alongside we have health system, followed by pultiministration and private sector.
It must be said that the work of NGO and civil sbgiis of invaluable importance.
Since a special problem lies in the reluctancatfen to report corruption and here we
can expect the most of their influence. It is neaegto create an environment where it
would be more freedom in “pointing fingers” at agstion without fear of job loss,
harassment, retaliation, revenge and similar thihgs are happening today. Now we
draw the attention to “whistleblowers® Without their actions, corruption is very hard
to detect because it is a clandestine activity thertefits both sides. The Strategy

% The full text of this Strategy is available on ww.antikorupcija.hr/Default.aspx?sec=502> (last

accessed on 20. 12. 2011)

% Croatian parliament has adopted the Law on ratifim of UN Convention against corruption on 4. 2.
2005. For full text sedVarodne novine- medunarodni ugovori [Official Gazette-International Contracts]
2/2005.

37 When we talk about education, Strategy emphasimeseed to systematically educate students about
damaging effects of corruption, also the need ghbizing postgraduate specialist and doctoral studi
that should deal with aspects of its preventiom, sensitize journalist to address the topics ofuggion

in their work.

3 Whistleblower is a person who is an employee, @rmmployee or member of organization and
reports illegal conduct to competent authorities.
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mentions the value of whistleblower's actions ia plart that regulates the protection of
the victims and the people who report the corruptiogood faith. Croatia is obliged to
ensure their protection and the obligation is utaden from being a party in Criminal
Law Convention on Corruption. Today, this protectioust be evaluated as inadequate.
It is on the level of proclamations and there avgeal mechanisms that would indicate
more serious approach to the fight against comaptlthough with the amandmens on
Law of civil servants, whistleblowers have thghti to be protected from unfair
dismissal from civil service within the instituti@bout they have “whistled”, that does
not live in practice. If they do not get fired exftpublic reveal of corruption and
pointing on illegal action, they are leaving th@bs themselves, because of health
problems, reduced wages and advancement disableel. ffost famous Croatian
whistleblowers are Ankica Lepej, Vesna BalerotireSimir MiSk and in world Jeffrey
Wigand, Stanley Adams, Joe Darby , Richard Convertind otherd’. As a special
extra problem here occurs secondary victimizatiowhich they are exposed.

1. Criminal Law repression in fighting corruption in Croatia

There is no effective fight against corruption witih an anticipated criminal offences
related to corruption. As is often said: the pumsht should always (even in this area)
be the “last resort “action, “ultima ratio”.

Before repression we must act preemptively and &l on recognized critical area.
In Croatian Criminal Cod@, which was adopted on 19. September 1997, ané a&m
forse on 1. January 1998., many of corruptionteelaffences are provided in Chapter
XXV, called “Criminal offences against official dudtand the ratio legis most of these
incrimination is combating corruptish

However, corruption can be found in other chaptetgh as head XXI “Criminal
offences against the security of payment transastand business operations and also
in every other crime where corruption is used akegal means, such as pressure or
other illegal way, where it is served as a appadprivehicle in pursuit of perpetrator's
goal.

We can here mention several important criminalrefées®:

- Accepting a bribe (art. 347 of the Criminal Cqde)

- Offering a bribe (art. 348 of the Criminal Code),

- Receiving and taking bribe in economic transadtitart. 294b of the Criminal Code ),
- Malpractice of bankruptcy proceedings (art. 28&e Criminal Code),

- Abuse in performing governmental duties (art.88&e Criminal Code),

- lllegal intercession (art. 343 of the Criminaldgo),

- Unfair competition in foreign trade operationg.289 of the Criminal Code ) and

39 More at: <www.poslovni.hr/vijesti/zvizdaci-su-najse-zrtve-72121.aspx> , <www.dalje.com/hr-
hrvatska/zvizdaci---hrabri-ljudi-ili-izdajice-zeknslave/126472>(last accesed on 20.12.2011)

0 Narodne novine [Official Gazette] 110/1997 27/1998 50/200Q 129/200Q 84/2005 51/2001
111/2003190/2003105/2004 71/2006 110/2007 152/200857/2011 77/2011

“1 See D. Deratinovi¢ in P. Novoselec (ur)Posebni dio kaznenog prava, [Special part of criminal law]
(Zagreb, 2007) p. 398.

“2 Similarly, the criminal offences are listed in fioation M. Mréela et.al Koruptivna kaznena djela od
2002-2007 [ Corruptive criminal offences],with the exceptiohmoney laundering (art. 279 of Criminal
Code), considering the primarily connection of tbigninal offence with organized crime and specific
problems here, and secondary with corruption, iigas the complicity between these two concepts.
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- Abuse of office and official authority (art.337the Criminal Code).
Tipicall croatian corruptive criminal offences, fosmparison to hungarian, are the
following:

Accepting a Bribe
Article 347

(1) An official or responsible person, who sobcdr accepts a gift or some other , or
who accepts a promise to be given a gift or sorheragain in order to perform within
the scope of his authority an official or other adtich he should not perform, or to
omit an official or other act which he should penficshall be punished for one to eight
years.

(2) An official or responsible person, who solialisaccepts a gift or some other gain,
or who accepts a promise to be given a gift or sother gain in order to perform
within the scope of his authority an official ohet act which he should perform, or to
omit an official or other act which he should ruerform, shall be punished by
imprisonment for six months to five years.

(3) An official or responsible person, who aftle tperformance or omission of an
official or other act referred to in paragraphsntl 2 of this article solicits or accepts a
gift or some other gain a result of such perforneamcomission, shall be punished by
fine or imprisonment up to one year.

(4) The gift or other material gain received slhalforfeited.

Offering a Bribe

(1) Whoever gives or promises to give a gift omsoother gain to an official or
responsible person in order to perform, within tepe of his official authority, an
official or other act which he should not perforar,to omit an official or other act
which he should otherwise perform, or whoever median bribing an official or
responsible person in such a way shall be puniblgachprisonment for six months to
three years.

(2) Whoever gives or promises to give a gift or soather gain to an official or
responsible person in order to perform, within tepe of his official authority, an
official or other act which he should perform, oramit an official or other act which he
should not perform, or whoever mediates in britamgofficial or responsible person in
such a way, shall be punished by fine or imprisenihup to one year.

(3) The court shall remit the punishment of theppé&ator of the criminal offense
referred to in paragraphs 1 and 2 of this artigteyided that he gives the bribe on the
request of an official person and reports the aifebefore it is discovered or before he
learns that the offense has been discovered.

(4) The gift or the pecuniary gain given under ¢ireumstances referred to in paragraph
3 of this article shall be restored to the perstio gave a bribe.

Illegal I ntercession

(1) Whoever demands or receives a gift or anyrogsn, or receives an offer or

promise of a gift or any other gain for himselffor another natural or legal person so
as to intercede by taking advantage of his offi@alsocial position or influence,

whereby an official or other act be performed whstfould be performed, or that an
official or other act not be performed which shouldt to be performed shall be
punished by imprisonment for six months to threarge
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(2) The punishment referred to in paragraph 1 of thrticle shall be inflicted on
whoever, by abusing his official or social positioninfluence, intercedes so that an
official or other act be performed which should hetperformed or so that an official or
other act not be performed which should be perfdrme

(3) If, for the intercession referred to in parar@® of this Article, the perpetrator has
received a gift or some other gain, or if he hagineed an offer or accepted the promise
of a gift or some other gain for himself or for #mer natural or legal person, while
some other criminal offense is not committed forickha more severe punishment is
prescribed, the perpetrator shall be punished Ipyismnment for one to five years.

(4) Whoever offers, promises or gives a gift or somther gain to another, meant for
that person or for another natural or legal pessmthat by abusing his official or social
position or influence he intercedes so that anciaffior other act be performed that
should be performed, or so that an official or othe not be performed that should not
be performed shall be punished by imprisonmensifomonths to three years.

(5) Whoever offers, promises or gives a gift or soother gain to another, meant for
that person or for another natural or legal persmnthat by abusing his official or
social position or influence he intercedes so #rabfficial or other act be performed
that otherwise should not be performed, or so #ratofficial or other act not be
performed which should be performed shall be pwushy imprisonment for one to
five years.

If we look at the prescribed punishment, they galhemove to maximum of 5 years.
When receiving a bribe in business transaction,osed punishment can be up to 8
years and in case of abuse of office and autharitgn a substantial financial gain is
made-up to 10 years in pris6nNew Croatian Criminal Code which will come into
force in July 2013 changes the situation a litite Ibintroduces new criminal offences,
among them the abuse of trust , new one that suinesaftoday prescribed) economic
and business malpractice, abuse of authority im@mac transactions, signing harmful
contracts and abuse of office and authority.

The existing and planned criminal offences areidefit for the repressive framework
to fight corruption and also to comply internatibabligations that Croatia has taken in
this area.

The primary reaction to corruption in Croatia shibatt in two directions: the first is to
improve the level of reporting cases of corruptidraday we have developed a
phenomenon, kind of “corruption tolerance —everydoes it”. One fact is ignored here:
corruption is based and spread exactly on this kindttitude, we can almost say “qui
tacet consentire videtur”. The key is to work oeating a environment of more freely
reporting, with less (one day maybe even withofggr. Croatia, like many other
countries, has not yet reached this level, andbveous example is the attitude towards
whistleblowers, the few individuals who refuse t® dorruption tolerant. We need to
move away from mere proclaiming protection and mevit in reality. Current
legislation is not as problematic as implementaison

Second direction indicates a problematic provingafuption offences. We can see it
in the proportion of reported and ultimately coneit persorf$. Here we have a large

43 According to data from State Bureau of Statigtighlished in the Statistical Yearbook, in 2016onf
total 24430 convicted person, 529 of them (2.16%j)enconvicted for criminal offences against officia
duty and 166 of them for abuse of office and authoand 50 for giving bribe. Retrieved from:
<www.dzs.hr/Hrv_Eng/ljetopis/2011/SLIH2011.pdf asfl accessed on 21.12.2011)

“4 From 2221 reports for criminal offences againgiciafl duty, only 529 persons have been convicted.
There is a large discrepancy between perceptiorcasfuption and statistics of prosecution and
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dark number. These criminal offences are commsttetly, without witnesses, both
sides benefit from illegal trade and this corrugteement. They have no interest in
reporting it because it is profitable for them dam the other hand, they have the fear
of self-incrimination. That leaves us with so edllspecific evident measures according
to the Croatian Criminal Procedure Act (covert siltance, wiretapping, agent
provocateur.. . These actions impinge on basic human rightsesahe conducted in
secret, without warning, and to implement them@neninal Procedure Act prescribes
strict requirements (only if investigation is nobsgible or would be much harder
without them) and gives a list of enumerated ofésndor which they can be
implemented. Corruption offences belong here adogrtb article 334. paragraph 2 of
Criminal Procedure Act.

V. Summary

Effective fight against corruption must be lead thnee different levels: education,
prevention and repression. Every country chooseswvy to satisfy each one of these
levels through her legislation and implementatMte should have in mind that the real
attitude towards fighting corruption can be seehardy in the number of prescribed
criminal offences and fight proclamations but meeyoin the prosecution statistics
which is quite poor. As a special problem that e¢d be stressed out is the
victimization of whistleblowers. Their protectioarc and must be stronger and at much
higher level. We should not underestimate the obleivil society and NGOs because
they can have big impact where the state cannahdmnoverall system of fighting so
durable enemy such as corruption, criminal law plthe irreplaceble role, although it
appears at the end of the story. It sends (or dherrid) a message that corruption does
not pay off long term. The fight against corruptisgems an interminable war and one
should be aware that (often) even the minimal ssseoeay only be seen after a long-
long time; nevertheless, one must not give up #gregqrution of corruption, because that
would be equal to a silent compromise with guilt.

convictions. That points to the great “dark numilen this area. Derg&imovi¢ sees the solution in
improving the detection system and confiscatiomaterial gain , and also giving up of the prosesuti
by the principle of opportunity in cases of cogtem of one who is giving bribe. See more in: D.
Dererginovi¢ "Prilog raspravi o rasvjetljavanju velike ,tamneojke” kod korupcijskih kaznenih djela "
in M. Benko et al.Korupcija-pojavni oblici i mjere za suzbijanje, [ Corruption-manifestition and prevent
measures] (Zagreb, InZenjerski biro d.d., 2008) p7-185.

% See Official Gazette 152/2008, 76/2009, 80/201d. B. Pavi&, Commentary on Criminal Procedure
Act (Rijeka, DuSe\i i KrSovnik d.o.0. 2011). They are elaborated itickrs 332-340, and based on a)
subsidiarity, b) proportionality, ¢) specified axts, d) list of criminal offences, e) judicial rew, g)
extraordinary right of state attorney to order themshort term with condition of subsequent judicia
convalidation.
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