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Anica Culo Margalett — Edit Kajtar

MEDIATION IN FAMILY AND LABOUR LAW CONFLICTS

Introduction

Peaceful settlement of disputes serves not onlyntieeest of the parties concerned but also
that of the entire society. Mediation has a great partly unexploited potential for
preventing and handling conflicts. We use the exangb conflict resolution in Croatian
family law and Hungarian labour law, examine vasidevels of regulation and explore to
what extent is mediation effective in the two stdddields. We list the obstacles and make
recommendations on how to make the most of mediatithe future.

|. Mediation in labour law conflicts

To understand the national system of mediatios itmportant to examine the international
context. For this reason first we present the mmgtortant documents regarding labour
mediation. Afterwards noteworthy elements from pinactice of other states are displayed.
Lastly we turn our attention to the Hungarian regjohs and practice.

1. Labour mediation in international documents anda snhapshot from the practice of
other states

a) International documents

The International Labour Organisation treats thsoligion and the prevention of labour
disputes almost as equal categories. Recommenddtiof2 on Voluntary Conciliation and
Arbitration as early as 1951 advocated the use@RAN labour conflicts. Mediation also
has a distinguished role when it comes to worketls limited right to strike or no right to
strike at all. The Committee on Freedom of Assammtunderlines that appropriate,
independent, fast, conciliation, mediation or adibn procedures which have the trust of
the parties have to compensate for the restricborghe right to striké.

The Council of Europe also devotes substantiahttte to the use of mediation in labour
issues. Article 6 (3) of the European Charter stdteat “With a view to ensuring the
effective exercise of the right to bargain colleely, the Contracting Parties undertdke]

to promote the establishment and use of appropma&ehinery for conciliation and
voluntary arbitration for the settlement of labadlisputes.”

At European Union level one can distinguish thregémchannels to resolve labour disputes:
(1) industrial relations (2) administrative way (8Hiciary. Undoubtedly, the first channel
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gains most of the attention. The policy of the Wneamncentrates more on encouragement of
collective bargaining and avoidance of conflictotgh dialogue, negotiation and workers’
participation than the resolution of an alreadyaksted conflicE It is noteworthy that in
labour law cases no directive similar to Mediatidinective 2008/52/EC exists. Although an
elaborated and uniform regulation is lacking one chserve clear intentions to formulate
common ground (see Art. 13 of the Community Chastehe Fundamental Social Rights of
Workers). The Community Charter lists three categoof alternative methods: conciliation,
arbitration and mediation. Establishment and us¢hese processes has to be promoted.
From the wording of Art. 27 on implementation iigparent that it is mainly the task of the
member states to ensure the application of thetsriginotected under the Community
Charter. This article refers to the specific feasurof national law and underlines the
importance of contractual and act based law sources

b) The practice of other states

In the US mediation; which as a technique first appeared in the empémtnarena is a
natural corollary to conflicts arising from collaee bargaining. The Uniform Mediation Act
of 2001 with more than 2500 legal sources connettedt is the cornerstone of the
regulation. To ensure the effectiveness of the ta&juns before a collective agreement
expires the parties have to use mediation. Theetendis that the parties often make
mediation a prerequisite to arbitratidn.

Recognising the threat open labour conflicts paséath the society and the labour market
from the beginning of the ¥ecentury until the end of the ®@entury most of the European
states institutionalised the system of collectivepdte resolution. To protect the public
interest and to restore industrial peace the satk in some cases the social partners
themselves supported the use of a third party {tiator, mediator or arbitratof) Mediation
was (is) useful in individual disputes (related fto instance wage, holidays, unlawful
termination of employment relationship, etc.) adlwe

In the United Kingdom alternative dispute resolntipADR) forms natural part of the
industrial relations. The Advisory, ConciliationchArbitration Service claims that amongst
other factors its accessibility, fast reactionsd anformality are to be thanked for its
succes$.In contrast in France mediation is seldom appi@desolve labour disputes. The
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reasons include lack of information and inflexityilof the partners. Lately however, there is
a growing interest in mediation on the behalf afigbpartners especially in relation to acute
conflicts requiring rapid solutiohA specific feature of the French system to be ictamed

is that labour inspectors also mediate. Germany works councils have similar rdlén
Sweden state organised mediation is regulatedvaysiace 1908° The use of mediation is
not wide-spread, except one field: labour issudserw it is applied successfuffy.The
mediator has strong rights, should the partiesseeto comply with his request, he may ask
the National Mediation Office to intervene and freehe collective dispute and order a
postponement for maximum 14 ddy<sinland declares mediation compulsory, but with no
obligation to reach an agreemént.

2. Mediation in Hungary
a) The legal background

The rotes of ADR go way back in Hungarian histd®ayings such as “It is better to be
harmed then to litigate”, “Gifts make the judgenili or “The law’s nose is waxy” illustrate
well the unpopularity of litigation. Alternative ieds had a very important role. The so-
called trapped or chosen juddedott birg was asked to arbitrate, the head of the extended
family (nagycsalad fejeserved as a permanent judge of his family membérseveral
hunters shot a beast together, the hunter-judgeettevhose shot was fatal, to name just a
few examples.

Currently mediation is used in various areas, saachabour law, family law* healthcaré®
criminal law*® etc. Hereinafter we will use labour mediation asexample to display the
Hungarian system.

Act LV of 2002 on Mediation sets out the generdésuof mediation, defines the services,
the conditions and the modalities of mediation \whcecede or replace the trial in the case
of litigation in civil and commercial matters. Hag may be natural persons, legal persons,
business entities without legal personality andeothrganisations. Vital principles of
mediation include confidentiality, impartiality, terest-based negotiation, open
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communication, trust, etc. Mediation is voluntarhe mediator's fee is subject to
agreement. Mediation might be used before, durmafter court procedure. Though there is
no legal obstacle to having recourse to extrajatlichediation as an instrument of
management of litigation but there has been noifstggnt breakthrough in this field as of
this date'’

Mediation in labour conflict is regulated by Act 821992 on the Labour Code (hereinafter:
LC). The LC came shortly after the change of regithéntroduced arbitration, mediation
and conciliation. These methods were seen as fooleesolving collective disputes over
interests. The weak point of the act: blurred caieg. The current LC distinguishes four
forms of ADR: negotiationggyeztetds conciliation pékéltetés mediation kbzvetitésand
arbitration ontbiraskodds Negotiation leaves the decision to the partd®) exclusively
participate in the process. In conciliation a thinéutral person is involved. The conciliator
helps the parties to find a solution but has nteuitly to give any recommendations to the
parties nor decide any of the issues. His/her sgito improve the parties’ communication,
define and clarify the issues, help the partiesewstdnd their and the others needs and
interests and in general get the viewpoints closé&e third method, mediation is very
similar to conciliation, however there is a verypontant difference. The mediator is more
active, he/she has the competence to make suggedto resolution of the conflict. The
suggestions however are not binding to the parkgslly, the strongest method regulated
by the LC is arbitration. Here the dispute is takem the hands of the parties and turned
over to a third, neutral decision maker, the aabar. This is the strongest method, because
the case is decided by the arbitrator.

To resolve disputes of interest the Hungarian laakes the use of these alternative methods
available. The Strike Act (Act VII of 1989) too ntens one method itself: it prescribes an
obligatory 7 day cooling off period in which therpas have to negotiate but it does not
contain reference to other methods.

Collective interest-based disputes are typically shbject of collective bargaining between
the parties. The balance of power between tradensniand employers (employers’
associations) is closer to equal (at least comparéde balance of power between employee
and employer). About half of all collective agreense contain regulations on internal
conflict settlement and 28 per cent establish seare of conflict-management committee.
Also, the majority of multi-employer collective @agments include some mechanism to
solve collective disputes at the workplace I€¥el.

b) Labour mediation —is it any different?

Though mediation as a technique is universal, igldd in which it is applied are unique.
Divorce Mediation may serve as a therapeutic adjtondivorce and may help the parties in

7 First International Conference on Judicial MediatiParis, 16-17. October 2009
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resolving grief issues. In case of labour relatitmes characteristic which makes mediation
unique is the special working environment and thbalance of power between the parties.
While the employer possesses more resources awdmiafion, the employee as the
subordinated party has much less power and infeiedde mediator has to create
equilibrium.

To understand the mechanism to resolve employnaiticts one has to be familiar with a

specific typology of employment disputes. Thesegualiss are divided into subcategories
such as individual and collective, rights and ies¢rdisputes. The first concerns a single
worker, the second groups of workers, mainly regmmesd by a trade union. A rights dispute
concerns disagreement over the implementation tergretation of statutory rights, or the

rights set out in an existing collective agreemdt.interest dispute involves settling the

terms of a new agreement, mostly a collective agese.

It is essential to point out that mediation is ddpaof solving both individual and collective
disputes of law, but it is up to the legislatordiecide in which cases it allows mediation to
operate.

Anyone may be a mediator who has a diploma andtexgi on the roll of mediators, but
there is no requirement to complete mediation itnginMediators come from all sorts of
backgrounds (e.g. law, sociology, psychology andnemics) and usually have another
»-main occupation”. There are additional requiremsesftqualification and practice regarding
certain legal areas, such as child protection. Fola mediator has to hold a university
degree and have five years work experience ini¢he. f

The parties may decide to make the content of thgieement resulting from mediation
enforceable. They can request the court or a publiary to incorporate the agreement into a
judgment or an authentic instrument which can eread afterwards.

The agreement relating to the mediation proceduoss chot affect the right of the parties to
turn to the court to deal with their conflict. loch a case, the court forces the plaintiff to
reimburse the costs of the procedure. If, thank®iédiation, the parties agree on a solution
the judge can confirm the agreement and verifgasformity with the applicable rules. If
the mediation is unsuccessful the parties can tefére court to decide the case (provided it
concerns conflict of rights). The code of condutédmployment law disputes issued by the
Labour Mediation and Arbitration Service (hereieaft MKDSZ) contains rules on
confidentiality.

The main actor in conflict resolution is the Labddediation and Arbitration Service.

MKDSZ carries out three activities: conciliationediation and arbitration. Although it has
been operating since 1996 parties seldom turn @oSérvice. In practice, unfortunately
parties mostly take advantage of MKDSZ when cham@ecesalready high that the situation
gets bitter, by the time even the relationship twmatld initially be considered as good goes
awry when “direct connections almost completelyisancommunication ceases, and trust



reaches the lowest possible levEl. The mediation offered by the Service however is
successful in 93% of the cases that is the partiash an agreement. The presence of the
mediator eases the tension, gets the dialogue betwee parties started, keeps the
negotiation within borders, encourages the patbesuspend the use of coercive tools and
give up threatening one another. Mediation usua#iis for 3—-4 weeks averaffe.

Mediation is often used in disputes concerning pégdiation is applied in transport sector
(Volan bus company, Malév Hungarian Airlines), eyesupply (Nuclear Plants of Paks) as
well as certain areas of the public sector (schbokpital)?* For instance it was used
successfully in resolving the dispute between tbekers of Dekoten Ltd (a firm which is a
contracting partner of the Nuclear Plants of Paks) the workers of PADOSZ (Trade Union
of Paks Nuclear Power Plant Employees). The MKD&#&rvened after an initial strike
action and the dispute was settled in a short geviotime? Mediation is also used in
relation to strikes (prevention, moderation of ¢émeal strikes) it makes the negotiation
process more effective, speed up the agreemaatinfiportant to point out that mediation is
not a substitute for the right to strike. Thereoise exception: when certain groups of
workers (e.g. policemen) are denied the right ®industrial weapons. In such case the use
of an impartial third party, a mediator, or anotAd&)R expert becomes essential, therefore
the use of the ADR method so to speak replacestire traditional methods of collective
interest representaticn.

3. Labour mediation: a tried & tested but seldom ued method
a) Tried and tested

We are all aware of the benefits of mediation. Timethod is fast, cheap, flexible and
adaptable to the parties’ needs, the parties reétenability to make their own decision.
Mediation could (and in fact it does) prevent dasgdet us think about the working hours
lost due to strike. Indeed, mediation has numeamhsntages. It is economic, disputants
save time and money. It handles the conflict canftally, in a safe environment. It is less
complicated and more flexibly than the judicial wéyis the parties process as they have the
power to “craft” the process, choose the mediaelect the issues they wish to discuss, self

19 Gulyas Kalman, ‘Kozvetités a munka vilagaban’ [Négion in the World of Labour], in Eérsi Matyas and
Abraham Zita szerk Pereskedni rossZlt is Not Good to Litigate!] (Budapest, Minervé@5) p. 104 at p.
109.

2 Kovacs Géza, ‘Sztrajk a mediator szemével' [Stikeough the Eyes of the Mediator], Bdunkaiigyi
Szemlg2010) p. 52 at 53-55.
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Service], 52Munkaligyi Szem{2008 p. 89 at pp. 89-92.
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determination is a key element, in other wordspheties remain “masters of the case”. It is
voluntary, the parties may leave the room any tiney feel to. As the parties play an active
role in shaping the solution the agreement usua#i{s. There is also a possibility to future
check-ups. Mediation very often serves as an “aldook” — as the third party neutral sheds
light on the objective facts as well as the thitiggs parties may lose (in terms of time,
money, prestige, etc.) if they continue the fithfThe existence of effective dispute

resolution method is a decisive factor in the sssad& collective bargaining process and it
also have an effect on how individual workers f@ald on the long term perform) at the
workplace. For these reasons we can fully agrele Riitzs Molnér Krisztina who claims that

unlike in other fields of law, in labour law medat should not be seen as an “alternative,”
but as the “traditional” way of dispute resolution.

b) Seldom used: The obstacles to mediation in labolaw

Seeing the advantages of mediation one could easile to the conclusion that in Hungary
the majority of conflicts is resolved this way. Theality however is different, strikes (in
case of conflict of interest) and labour court sa@e case of conflict of law) are a lot more
prevalent. Despite all its benefits mediation iklee used. Here we attempt to display the
reasons for this phenomenon. We will move from 8rta specific, first we will expose
those features that are connected to Hungariamrreyltater focus on those elements that
make mediation in general difficult, finally we higght those specific elements that impede
labour mediation.

Starting with the features that are connected togduan culture, historical traumas of the
20" century are partly to be blamed for the ineffestiess of mediation. These dark periods
deeply traumatized the Hungarian society, creatad, suspicion and the sense of injustice.
The latest trauma, the 45 years of communist-getiata created mistrust in society. This
works against mediation, a process which is verghmiobased on communication patterns
and trust (later in the sense that the participaost in the process and in the legal systém).

There are obstacles stemming from the legal reigaléo. The Hungarian Mediation Act is
becoming outdated. To take one example: the aobissuited to online mediation. The
obligation to meet personally (at least twice: oatdhe first meeting and once when the
parties sign the settlement agreement) rules datysonline proceduré® The other side of
the same coin: The parties can send their repr@sento act on their behalf (except on the

2 Hajda Jozsef and Rlzs Molnar Krisztina, 'Az al&fm vitamegoldas rendszerének altalanos jeliémz
kiilénds tekintettel a munkatgyi vitakra" [GeneFadatures of the System of ADR with Specific Regard
Labour Disputes] in Ploetz, Manfred and To6th Hilsleerk., A munkajog és a polgari jog kodifikaciés és
funkcionalis 6sszefliggédeiabour Law and Civil Law in Functional and in Gfichtion Context]. (Miskolc,
Novotni Kiad6 2001) p. 337 at pp. 355—-364.
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with a Number of International, including EuropeBmcuments on Mediation’, 15 (2)nformation and
Communications Technology Law (U.K) (2006) p. 129 at p. 138.
http://mujlt.law.muni.cz/storage/1205530110_sb_2@&ke.pdf (10.13.2011)



first meeting when they sign a mediation form). Uilo at the first glance this seems as a
beneficial option very often it backfires. The madvantage of the mediation is that it
creates a safe environment in which parties can ladhere is no need to participate
personally, this opportunity is lost. Another flasvthat the plaintiff, having opted for a trial
after successful mediation is forced to pay allékpenses of the court procedure regardless
of the outcome of the lawsuit.

Some obstacles are related to the system of |atebations. In the Hungarian context of a
pluralistic union system, disagreements between leesnof different unions can also make
dispute resolution difficult. There are also “h#&oddeal with” cases. For instance conflicts in
multinational companies are difficult to access. id/Iithey seemingly accept the unions’
presence, complaints filed to headquarters aren afenctioned by local managers. Legal
regulations concerning mediation do not suit malimnal companies. Local executives may
not have the competence to make decisions andjan a situation, the MKDSZ has no

mediation instruments at its disposal either. Algee MKDSZ only has access to large
organisations where trade unions are present, #veagh a substantial proportion of

individual disputes are emerging in SMEs. A solutiwould be to improve employees’

awareness, which might be raised if mediation cesssived more publicit§/.

The parties’ presuppositions and (hidden) agendag aiso serve as disincentives. Parties
often have prejudices about mediators and they rgiyenish to resolve their disputes
alone. Oddly enough in practice it also happenstti@parties ask for mediation without a
genuine will to settle the dispute (e.g. the caseveen the Free Trade Union of Railway
Workers and Hungarian Railway Company). Obviousidmtion does not work if the true
will to settle is missing, or if one of the partiesters mediation under false pretences (for
instance to gain time or money)The use of mediation is also not advisable if oh¢he
parties wishes to make a precedent out of the (c&sahe real motive is to send a message
to the otherf?

4. Conclusions regarding labour mediation. The wajorward

Mediation indeed has many outstanding advantagest yeould be mistaken to view it as a
“one fixes it all’” magic tool. As examples from Hyary and from other states show,
mediation is capable of solving the majority ofleotive labour disputes, but not all of them.

What is the way forward? The first step is to pdavinformation in various levels and to
various groups. Education should start as earpoasible (elementary school). It is essential

2" | ovasz, Gabriella and Neumann, L&szl6, ‘Socialti@as Evaluate Role of Mediation and Arbitration
Service’, EIROnline (2006) http://www.eurofound.europa.eu/eiro/20064ticles/HU06100191.htm  (10.13.
2011.) See also: Balogh Eszter et Kutatdsi Beszamol6. A Munkaligyi Kozvietéés DOnsbirdi Szolgélat
tevékenységének tarsadalmi hasznoss@gzler Gyula Mediacios Intézet ZarétanulmanjResearch Report.
The Social Effectiveness of the Labour Mediationl @&rbitration Service. (Final Report of the Réz(gyula
Mediation Institute)] (Budapest, FoglalkoztatasiSzecialis Hivatal 2008)

2| ovasz and Neumann 2006: loc. cit. n. 27.

Matyas and Abraham Zita szerk., Pereskedni rogsid Not Good to Litigate!] (Budapest, Minerva Z).

67 at pp. 72-73.



that ADR forms part of higher education such asllegducation (this can be done by
including mediation in the academic curricula). \Wleould provide law students with
information about ADR, negotiation techniques aedqeful dispute resolution. We should
teach them to think outside the box, consider @éiitve options to solve disputes, not just
trial. It is to be welcomed that specific trainingee being made available for the parties
concerned (employers, employees, trade unionsHungary since 1 April 2004 persons
eligible for legal assistance can receive infororafrom the legal assistance provider on the
possibilities of settling a legal dispute out oludo Their three-day training is based on the
US model, teaching negotiation techniques, theestay mediation, the mediator’s role,
ethical issues as well as a number of skill buddexercises. Judges are in the position to
spread mediation as well therefore their traingigfiutmost importance.

Only when information is provided can we start told trust towards the use of mediation.
Once people know about mediation, they might tryand former good experience with
mediation certainly serves as an incentive to cedbs method again. The willingness to
negotiate is strengthened by previous positive ggpee. In Hungary the parties’ choice is
usually based on personal connections or on howrexqced the mediator is (the more an
expert mediates the more likely he or she will Sleed againj° If one of the parties requests
mediation for the other one this serves as an iheeto go along too, as he too would like
to demonstrate his willingness to make compromiseshe outer world (to the media,

business partners, consumers).

Furthermore, there is a need for more effectivalleggulation. Of course, it would be naive
to assume that there is a direct and exact caoeldtetween the changes in for instance
strike numbers (one indicator of open collectivenftots) and the modification of the
mediation act. However, it is also true that ssikes social phenomenon have a special
relationship with the legal regulations. One exanpi Spain, when strike rates went down,
analysts pointed out more factors behind the decldbviously, economic prosperity kept
the fighting spirit low, but there was another wasoo. They claimed that the creation of a
system of conciliation and mediation too contriloute industrial peac¥. For this reason in
Hungary the legal regulation concerning the openatf the MKDSZ needs to be clarified;
this should include specifying the individual casesghich the MKDSZ is authorised to act,
together with supplementing public sector lawseigutate proceedings of mediation.

It would be one option to make mediation obligatorgertain types of disputes. This idea is
supported by the trade unions but fiercely oppolsgdthe employers. This solution is
dubious because of the very nature of mediatios. (L is a voluntary process). The
availability of mediation is a better option. Byadable we mean: a system that is cheap,

% Lovasz Gabriella, ‘Mediatorok: szerintiink. Avagyilyan ténye#k allnak az MKDSZ koézveti
tevékenysége fogadtatdsanak hatterében?’ [Mediatbosv We See Them. What Factors Influence the
Reception of the Mediation Activity of MKDS?], 9dunkaiigyi Szemlg2010) p. 56 at p. 59.

3 Mongourdin-Denoix, Sara, ‘Spain: a country profile  EIRO (2010)
http://www.eurofound.europa.eu/pubdocs/2010/08/&#1008EN.pdf p. 8. (.19.11.2010)



accessible and fast in reacting to the conflictldbnour disputes we suggest the parties
involved to inform the MKDSZ about their collectibargaining developments.

Last but not least mediators as well as their asgdions (especially the MKDSZ) have to

adapt to the new challenges. As we pointed outtiseonly a small number of requests for
mediation. In addition to provision of informatighis requires a shift in activity towards

pre-emptive mediation and counselling and a marysectooperation with the social partners
IS a must.

Il. Mediation in family law conflicts

Termination of a family union and the need to resalhe issues concerning disputable
personal and ownership relationships between fommemital and cohabitation partners, as
well as regulation of the way for accomplishing ®om of parental responsibility concerning
joint children, are the most frequent sources aoiflct of interests in family law matters.

For example, conflicts may break out between theerga regarding exercising parental
responsibility for their common child, whereby tbeme may be further encouraged, or even
caused by a disturbed relationship of the spouses,long-term parental conflict also
inevitably leads to crisis of marriage and can ealissolution of a family union.

Therefore, in this part of paper it will be presghsome general reflections on mediation in
family law conflicts, international regulationstims area, especially legal instruments of the
Council of Europe as well as the present stateaofily mediation in Croatian domestic
legislative with concluding reflections on peaceatsolution of conflict of interest in family
law matters including review of possibilities fds further development and extension of its
implementation in Croatian family law system inhligof European solutions and global
tendencies.

1. Family mediation in general

Family law conflicts are specific due to the fdwattfamily law matters above all involve an
emotional component and continuity, especiallyhi@ tase of relationships between parents
and children. In judicial proceedings, as a regway of giving legal protection, family
members are opposing parties and this leads tcedeaepof conflicts in the relationship and
growing apart of the parties involved in family lawatters. Such development of the
situation usually affects children the most. Inlswircumstances children are often in the
centre of their parents’ conflicts and thereforedrmee a “weapon” in legal disputes of the
people who are primarily supposed to take careheir tbenefit. Seeking for another way,
trying to obtain something that is a rare caseaimsbuit, and this is a winning position for
both parties in a legal matter (the so called winjwobtained by their cooperation and
agreement and better implementation of principatgpfotection of the best child’s interest
lead to broader acceptance and legal regulatiorawbus models of peaceful resolution of
conflicts of interest in family legal matters iretbontemporary legal systems.

The sense of different approach when it comesgolvang conflicts in family law matters
lies firstly in the endeavour to give the family anisis, which is confronted with strong



emotions, weakening of the feeling of belonging bathg connected to each other provoked
by divorce or termination of cohabitation partngpskthe needed support and help to reshape
their relationships. Reaching acceptable solutibys agreement should contribute to
shortening of conflict duration, increasing of suisability of agreements achieved in such a
way, and better future communication for the sak#he child with the aim to obtain better
and more quality parenthood after the terminatibfamily union.

The most widespread and important form of peacefsblution of family law disputes is
family mediation. It is a process that was initidiled exclusively to the controversies that
arose over the divorce, while in recent times iigli@ation seems to expand.

In addition to family mediation, as a main insg&un the field of peaceful settlement of
disputes of family law disputes, there are als@ofbrms of assistance to families in crisis
with the aim of faster and easier finding ways @galving the conflict, which mainly take
into account the interests of the parties themseleacouraging them to participate actively
in the search for acceptable solutions, respethiay autonomy, but taking into account the
protection of the welfare of children who are oftrthe centre of family confli¢€ Taking
into account the experience of other jurisdictiombich suggests that the numerous
advantages of this way of resolving the family leowflicts, and because of the importance
of preserving family relationships after terminatiof the family union, especially for
children, it is necessary to consider the poteritiatheir wider acceptance in the Croatian
family law system.

2. Family mediation in international documents

The first international instrument, which includgsovisions about the use of family
mediation was the European Convention on the Eserof Children's Rightd 1996 that

emphasizes the importance of the principle of faralitonomy and obligates the member
states of Council of Europe to promote mediatian, peaceful models of resolving conflicts

%2 Those models are: parenting education, experuatiah, parenting coordination, collaborative |&ee A.
SchepardChildren, Courts and CustodZambridge, Cambridge University Press 2004) pp/$8108-111.; G.
Firestone and J. Winestein, 'In the Best Interégtoldren, A Proposal to Transform the Adversafgistem’,
42 Family Court Review(2004) pp. 203-215.; Ver Steegh, Nancy — Erickson, Solv&#tandatory Divorce
Education Classes: What Do the Parents SawyRB Mitchell L. Re2001), pp. 890-909,; T. Schaefer, 'Saving
Children or Blaming Parents? Lessons from Mand®&enting Classes’, Llumbia Journal of Gender and
Law (2010), pp. 491-537.; Pollet, Susan L., 'A natiadevsurvey of programs for children of divorcing and
separating parents', 4#amily Court Review(2009), pp. 523-543.; J. Johnston, 'Building Miificiplinary
Professional Partnerships with the Court on BebfaHigh-conflict Divorcing Families and their Chilkeh: Who
Needs what Kind of Help', in J. Singer and J. Myrpéds.,Resolving Family ConflictfAshgate Publishing
Limited 2008) pp. 297-316.; N. Ver Steegh, 'Fan@ilyurt Reform and ADR: Shifting Values and Expectagi
Transform the Divorce Process', Bamily Law Quarterly(2008) pp. 659-671.; E. Greenberg, 'Fine Tuning the
Branding of Parenting Coordination: ,...You May G&hat You Need", 48-amily Court Review2010) pp.
206-211.; P. TesleCollaborative Law, Achieving Effective ResolutionDivorce without LitigationChicago,
American Bar Association 2008),; J. Hilbert, 'Cbmative Lawyering: A Process for Interest-Based
Negotiation', 38Hofstra Law RevieW2010) pp. 1083-1101.

3 European Convention on the Exercise of ChildrRights, Official Gazette (Narodne novine — MU) 1/10



of interest in family law matters related to thesexse of children’s rights. According to the
Convention, they should be the primary format &salving such disputes. Family mediation
-should be allowed before the court proceedingewetiated, and during it, as well as in the
stage of enforcement, while the agreements regulitom mediation or other forms of ADR
should not be against the best interests of chiltfre

Another instrument of the Council of Europe algpigating obligation of States Parties to
promote and facilitate the peaceful ways of resgvconflict of interest in family law
matters is the Convention on Contact Concerningld@mn 2003° Specifically, the
Convention provides that the judicial authority Ishake all appropriate measures to
encourage parents and other persons having famgywith the child to reach amicable
agreements with respect to contact, in particdlesugh the use of family mediation when
resolving disputes concerning contatt.

Since both conventions are in force in Croatidlibws that the state is obliged to comply
with the conventions’ requirements and to act appately in order to promote family
mediation and peaceful ways of resolving family ldsputes generally, especially those
affecting children.

The most important document of the Council of Eergpncerning the peaceful settlement
of conflict of interest in family law matters is fdetely Recommendation No. R (98) 1 of
the Committee of Ministers to member states on lfammiediation®’ Despite being non-
binding legal document, the Recommendation is ex¢tg important because it contains
fundamental principles and regulates the basicadharistics of mediation proceedings in
family matters in details. It provides the membeatess with the basis and legal framework
for regulation of family mediation. Recommendati@gashe Member States of the Council
of Europe include introduction, promotion and sgiaening of implementation of family
mediation as an appropriate model for resolvingiliataw disputes together with outlining
advantages of that model of dispute resolutiorerms of preserving quality and continuity
of family relationships and promoting the bestiasts of the child. The following document
of Parliamentary Assembly of Council of Europe he Recommendation 1639 (2003) on
family mediation and gender equafityhat aimed to regulate one aspect of family mémtiat
more detailed, namely to ensure gender equali&l atages of the proceedings. In addition,
when the subject matter is related to a questiamceming a child, it encourages the
participation of the child in mediation in orderlie given the opportunity to express his/her

3 Art. 13. Convention on the Exercise of ChildreRights. See European Convention on the Exercise of
Children's Rights (ETS no. 160), Explanatory Report  (p. 65.),
http://conventions.coe.int/Treaty/en/Reports/Ht®0htm, (14.12.2011)

3 ‘Convention on Contact Concerning ChildreNgrodne novine- MU, 7/2008, 1/2009.

% Art. 7. Convention on Contact Concerning Children.

3" Recommendation No. R (98) 1 of the committee ofiMers to member states on family mediation,
https://wcd.coe.int/wcd/com.instranet.InstraSefRdéemmand=com.instranet. CmdBlobGet&Instranetimagb=11
3972&SecMode=1&Docld=450792&Usage=2 (03.12.2011)

8 Recommendation 1639 (2003) on family mediation andgender equality
http://assembly.coe.int/main.asp?Link=/documentggéetitext/ta03/erec1639.htm, hereinafter:
Recommendation 2003, (12.12.2011)



opinion because, according to the recommendatimh,hearing the child can come up with
solutions that will indeed be in its best interf@sThe Recommendation also specifies the
basic content and characteristics of family medrafind proceeding from the principles set
out in earlier Recommendation (1998), proposesiassef measures such as the ruling out
mandatory referral to mediation, development "sureg’ tools for domestic violence, the
inclusion of mediation in the legal aid system,ieav of the lawfulness and fairness of
mediation agreements through their approval bycthrapetent courts, the confirmation of
mediation agreements by the competent courts, @lee Guidelines for better
implementation of existing recommendations conegyriamily mediation and mediation in
civii matters of the European Commission for thdid#ncy of Justice from 2007
highlighted the importance of providing informatiand raising awareness of general public
on family mediation and its benefits, the indisgdie role of judges and lawyers to develop
culture of peaceful resolution of disputes, thesttice of supervision system and evaluation
of its implementation, the appropriate qualificasoof mediators, common standards
concerning their training, then confidentiality iqiple of the proceedings, and providing
state’s financial support for the mediation prognas. The above mentioned document
provides the possibility that states make the @alilogn to bear the costs of court proceedings
dependable on the party’s attitude and willingnessliscuss and attempt to resolve the
dispute concerned using family mediatfdrSuch an approach could indirectly encourage
the parties to think about the possibilities oftertarough alternative ways, which they
should be informed about, and then decide to adtelpt addition to the documents of the
Council of Europe, the relevant provisions on tleageful resolution of disputes contain
documents and initiatives adopted by the instihgiof the European Union, although none
of them applies especially to disputes in family lmatters’?

Taking previously exposed into account, it showdplinted out that adequate support and
assistance provided to families by concerted actibrll authorities and persons whose
support and assistance is expected, as well aspifogger education and awareness about the
benefits that the conflicted family members canenfigm expert and efficient acting, are of
crucial importance for achieving the aim which ddobe strived for in our society - the
preservation of the content and quality of famife in terms of transformation of family
relationships due to the termination of the famuilyion in order to reduce or avoid the
negative effects of family law conflict.

% Art. 6. Recommendation 2003.

“0 Guidelines for better implementation of existiegesmmendations concerning family mediation and et
in civil matters, http://www.coe.int/t/dghl/coopéian/cepej/series/Etudes5Ameliorer_en.pdf, heréémaf
Guidelines 2007, (03.12. 2011)

“IArt. 49. Guidelines 2007.

“?Those documents are: Green Paper on alternatipetdisesolution in civil and commercial law COM (2)
196, European Parliament resolution on the Comoi&siGreen Paper on alternative dispute resoluniaivil
and commercial law P5_TA (2003) 0084, European Gafdéonduct for Mediators, Directive 2008/52/EC of
the European Parliament and of the Council on ceatspects of mediation in civil and commercial et



Achieving this goal would follow the requirementt o Croatia by international documents
that are in force in Croatia, being a state pdntyt, would also mean taking into account
modern trends in this area with a clear commitnb@mésponsible parenthood with respect to
the guaranteed child's rights.

3. Family mediation in Croatian legislation

In accordance with the provisions of the Croatiamiy Law Act 2003° there is only one
model of peaceful settlement of family law disputasried out only in conjunction with the
process of divorce and the content of that proeeduftimited to an attempt to identify the
causes of marital relations disorder, preferablyamove them and reconcile spouses, as
well as to inform spouses about legal and psychiaksoansequences of their divorteThis

is the institute of family intermediation, whichdha long tradition in the Croatian family
law. The social welfare centres, council for mayeaand approved expert persons are
authorized to help, and the process is substantiatited in content to attempt of spousal
reconciliation, i.e. it has function of preservitige marriage, and the mere introducing
regarding the legal and psychosocial consequeriaisarce

The meaning and purpose of family intermediatiatoading to the rules of comparative
family law systems and international documents,tasassist the parties in arranging
consequences of divorce amicably, i.e. resolvimgeiofamily law disputes by participation
of a third neutral persoff.

Since Croatian legislation does not specify that@gent of the proceeding, i.e. obligation
of the mediator, the mediation process accordintped=amily Law Act 2003 in strict sense,
is difficult to deem as a real alternative model fesolving the disputes in family law
matters. Likewise, the procedure of intermediatas) a kind of peaceful resolution of
conflict is in our family law limited to cases oivdrce, while there is apparent trend towards
expanding the application of mediation on otheesypf family law disputes.

This primarily applies to disputes about parengsiponsibility, which can occur regardless
of the divorce. In that sense we think that it vebloé good to expand the applicability and to
encourage alternative ways of resolving other typedisputes in family law matters,
especially those affecting children, and work orssdmination of information and
appropriate training of professionals working weimilies.

With intermediation regulated by the norms of Fanhibw Act 2003, the other possibility
for peaceful resolution of disputes in family lavatters in Croatian positive law is the

“3*Family Law Act’ Narodne Noving116/2003, 17/2004, 136/2004, 107/2007, 61/2011.

“4 Art. 48. par. 1. i 2. Family Law Act.

% See Irena Majstorogj 'Posredovanje prije razvoda braka: hrvatsko priaemropska rie$enja’ [Divorce
Mediation: Croatian Law and EuropeanSolutions]Zbornik Pravnog Fakulteta u Zagrelf2007) p. 405 at p.
415,

6 Cf. Schepard, op. cit. n. 32., at. p. 52.; L. fren, Family Mediation(London, Sweet & Maxwell 1997) p.
5.; M. RobertsMediation in Family DisputesPrinciples of Practice (Aldershot, Ashgate Publishing Limited
2008) p. 8. and 9.



application of norms of the Conciliation Law Act2’ to the disputes in the area of family
law. Interpretation of the provisions of this Aaiutd be inferred about their applicability
and to disputes concerning family law relations aatljust property ones (as it was the case
under the previous Conciliation Law Act 2083

Nevertheless, as acceptable solution we consigesplecific provisions within the basic
family law legislation which would regulate the peoof peaceful resolution of conflict of
interest in family law matters because one shooldferget the uniqueness and complexity
of family relations, especially in case of crisesmiged by conflict and the consequences it
may have on third parties, especially when we timhthe children.

For a quality system of peaceful resolution of fignaw disputes it is necessary to identify
the specific characteristics of those types of wlisp in relation to others which can also be
dealt with alternative methods of resolution.

Ignoring special characteristics of family law diggs or making them equal to any other
disputes in the area of civil law, represents @ossrdanger and underestimates the needs
and best interests of childréh.

4. Closing remarks on family mediation

Conflicts that arise between family members, egtgcbetween parents due to divorce or
termination of the family union and the need foshaping their relationships as well as
those concerning children, except its legal natassentially involve strong emotions, and
represent not only a legal conflict, but also psyobical crisis and the crisis of relations.
We can say that much more complex and layeredicob#tween family members is rooted
deeply in the background of legal dispute. Accagdmthe nature of judicial proceeding, the
judge who resolves a legal dispute does not invbiweself in considering and discussing
about that conflict background, so decision thatrfakes on filed claim cannot resolve all
the complexities of family relationships from whi¢he concerned dispute has arisen.
Parties’ dissatisfaction due to the mentioned ctflethe fact that traditional judicial
proceedings are not always the most appropriatetavagsolve conflict of interest in family
law matters? In such circumstances greater success, both olevkeof the family within
which the conflict exists and the general socigelecan be achieved by family mediation
and other forms of peaceful resolution of familgmlites. Judicial proceedings are likely to
reinforce entrenched positions and rarely provideolution that is acceptable to both
parties>* They may also lead to further deterioration of plaeties’ relationship, and family
conflicts are likely, despite or precisely becaaseourt decision, to last even longer. Before

“"*Conciliation Law Act’,Narodne noving18/2011.

“8‘Conciliation Law Act’,Narodne noving163/2003, 79/2009.

9 Walker, Janet, 'Introduction to Family MediationEurope and its Special Characteristics and Adgas, in
Family Mediation in Europe: Proceedings. 4th EurapeConference on Family Law. Strasbourg, 1-2 Oatobe
1998(Strasbourg, Council of Europe, 2000) p. 21 aty. 2

0 Err, Lydie, Family Mediation and Equality of the Sexes, RefartDebate in the Standing Committee, Doc.
9983, Committee on Equal Opportunities for Women and Men 2003
http://assembly.coe.int/Documents/WorkingDocs/dde@8® C9983.htm, p. 21. (01.12.2011)

L Err, Lydie, 2003: loc. cit. n. 50. p. 23.



the adversarial judicial proceeding, which stiln@ns the last option, the parties should be
provided opportunities and be helped in reachirgtiems of their dispute that will best suit
their needs and interests. Specifically, the sohgiobtained in this way are more sustainable
and largely carried out without the need for somenf of intervention or coercion. The
interest of the child in such alternative model$amhily dispute resolution shall be a primary
consideration.

[1l. Final conclusions

Mediation is a remarkable method with a partly pieed potential. The obstacles which
hinder the optimal efficiency of mediation are frowarious sources: the broader
environment (“culture of mistrust”), the speciadti®f the given fields of law (power
imbalance), the flaws in the letters of the lawwHoould we overcome these obstacles and
make mediation more effective? The first step ipravide information and build trust. We
suggest to raise awareness at both general andispecels. Education should start at
elementary school. Later on, legal education ia gistinguished position as it trains future
judges, advocates, etc. It is very important tipgicdic trainings are provided for the parties
to the disputes concerned (employers, employeade tunions, couples, families). While
ADR education in elementary school is in its inflgnwe can find encouraging examples in
some Hungarian and Croatian law schools’ academicala. Regarding specific
information: the training of legal assistance pdavs in Hungary is a good practice.

There is a need for more appealing and more efedigal regulation (in terms of
confidentiality, costs, enforceability, etc.). QGfwrse, it would be naive to assume that there
is a direct and exclusive correlation between thanges in for instance strike or divorce
numbers and the modification of labour or family lamediation. However, it is also true that
conflicts are solved more effectively in a stabtel @oherent legal environment. On the other
hand it is also true that mediation must not be-oggulated.

An important contribution to the quality of the ilementation of mediation, especially in
family law conflicts, would be the creation of cedaf ethics and standards of good practice
as well as establishing an adequate system of ororgtadherence to set rules and standards
that would perform a central authority for the naidin, the existence of which would be
desirable from the point of affirming a new appfo&ez resolving family law disputes.

Knowing the numerous advantages of mediation tempting to suggest introduction of
obligatory mediation in certain types of dispuf€kis solution however is doubtful because
of the very nature of mediation (voluntary proce3$le enhance availability of mediation is
a better option. By available we mean: a systermisheheap, accessible and fast in reacting
to the conflict. Former good experience with madratserves as an incentive to choose it
again. The willingness to negotiate is strengthdnegdrevious positive experience.

Finally let us point out that mediation is conskargvolving. New forms such as online
mediation present us with new challenges but alseepthat the method is alive and capable
of renewing itself.



