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I. Introduction

In recent decades it has become a matter of cons@use that protection of the environment
and of natural resources represents a fundamerti@tal need. Environmental protection is a
matter of public or common concern, environmentagrddation and deterioration, and
measures to counter it, has an impact not onlywonam health and well-being, but also on
the general quality of life. Consequently, enviramtal policies and legal rules directly affect
every individual, group and organisation.

Public participation is an important theme in comp@rary environmental policy and law at
all levels. Private persons (individuals, NGOs, )e&cting in the public interest, such as in
relation to the environment, contribute to incragsipublic awareness and improving
participation by stakeholders. Agenda 21 statet“thae of the fundamental prerequisites for
the achievement of sustainable development is bnmalolic participation in decision-
making”}

Developed under the auspices of the United NatiBognomic Commission for Europe
(UNECE)? the Aarhus Convention is widely viewed as the rfwst legally-binding
instrument protecting the public’s environmentghts. It was adopted on 25th June 1998 in
the Danish city of Aarhus at the Fourth Minister@nference in the ‘Environment for
Europe’ process of UNECE governments.

The Convention is not only a multilateral enviromta agreement (MEA), it is also a
Convention about government accountability, trarespay and responsivenessThe

1 J. Cameron and R. MacKenzie, ‘Access to Envirortaledustice and Procedural Rights in International
Institutions’, in A. E. Boyle and M. R. Andersorgse,Human Rights Approaches to Environmental Protection
(Oxford University Press, 1996) p. 151.

2 UNECE was one of the first two regional economimaussions to be established by the Economic anthSoc
Council (ECOSOC) of the United Nations in 1947. Thain aims of the international organisation are to
promote pan-European economic integration, bringoggether 56 countries in the EU, non-EU Westerd an
Eastern Europe, South-East Europe (SEE), Commotiweélindependent States (CIS) and North America
(USA and Canada). For more than 40 years, UNECE tiasonly instrument of economic dialogue and
cooperation between East and West. UNECE also agtsnorms, standards and conventions to facilitate
international cooperation within and outside thgiga. Its concern with problems of the environméaites back

at least to 1971, when the group of Senior Advisorthe UNECE governments on environmental issuas w
created which led into establishment the Committe&nvironmental Policy (CEP).

3 <http://www.unece.org/env/pp/welcome.html >, (lastessed on 05.01.2012).
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provisions of the Convention, although draftediiodal terms, are intended to ensure effective
environmental protection. The experiences of thehAs Convention process provide
guidance for other global, regional and nationatiatives around the world. Though it
focuses on public participation at the (sub)natidenel, it has also served as a catalyst for the
democratisation of supranational and internatiolegision-making processés.

The Convention came into force on 30 October 2Qkis was a major development for
procedural rights relating to the environment. Tig&in advantage of focusing on procedural
rights is that it enables individuals and NGOsrtoece domestic environmental law and may
help them shape domestic environmental pdlicy.
The Convention guarantees environmental rightsniyglementing Principle 10 of the Rio
Declaration, establishing a number of closely catetk procedural rights of individuals and
their associations with regard to the environm#éris therefore that the Convention consists
of three main ideas or ‘pillars’: access to envingmtal information, participation in
environmental decision-making processes, accegaste in environmental matters. The
access to justice pillar of the Convention is dipsied to the other two pillars.
Environmental NGOs having the status of ‘the pubbincerned® have both the right to be
informed and to participate in the administratit@ge and the right of access to the courts to
challenge the decisions of the administrative autibs. Article 9(2) of the Aarhus
Convention states that 'Each Party shall, withie framework of its national legislation,
ensure that members of the public concerned (...¢ la@eess to a review procedure before a
court of law and/or another independent and imalabibdy established by law, to challenge
the substantive and procedural legalityf any decision, act or omission subject to the
provisions of (...) this Convention’.

Under Article 9(3) of the Convention environmembOs have the right not only to

challenge acts and omissions by public authontieigh contravene environmental law,
but also acts or omissions of private personsdbaio. This provision appears to be the
most complicated element within the EU and otheti®aof the Convention. Difficulties
arise regarding the interpretation of the provisemd the diversity of systems where this
provision is supposed to apply. According to th@lementation Guide to the Convention,
Article 9(3) has been introduced to give citiZesimnding to go to court or another review
body to enforce environmental Idw.

* M. Palleamerts, ‘Introduction’, in M. Pallemaerey., The Aarhus Convention at Ten. Interactions and
Tensions between Conventional International Law d&fid Environmental Law,The Avosetta Series (9)
(Groningen, Europa Law Publishing, 2011) p. 5.

® P. Birnie., A. Boyle and C. Redgwelhternational Law and the Environme(@xford University Press, 2009)
p. 298.

® The ‘public concerned’ is defined in Article 2@ 'the public affected or likely to be affected by having an
interest in, the environmental decision-making'.r Rbhe purposes of this definition, NGOs promoting
environmental protection and meeting any requirdmander national law shall be deemed to have &nest.
Such organisations therefore haveaatomaticright of access to justice.

" The Convention grants environmental NGOs wideeasdo the courts than individuals. The distiné for
NGOs is perhaps the most significant innovatiorthef Convention. See M. Lee and C. Abbot, ‘The Usual
Suspects? Public Participation Under the Aarhusv€uation’, The Modern Law ReviewWol. 66 (2003) p. 86.

8 UN ECE, The Aarhus Convention. An Implementation Gijideited Nations, New York and Geneva, 2000) p.
130.
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Article 9(3) provides that ‘(...) each Party shalkare that, where they meet the criteria, if
any, laid down in its national law, members of public’ have access @mdministrative or
judicial procedurego challengects and omissionsy private persons and public
authoritieswhich contravene provisions of its national latati@g to the environment'.
Such access is to be provided to members of thiecgulhere they meet the criteria, if

any, laid down in (...) national law.’ In other wordke issue of standing is primarily
determined at national level, as is the questiontadther the procedures are judicial or
administrative'? The CIEU has helped to clarify tithte right of access to a review procedure does
not depend on whether the authority which adogteddecision or act at issue is an
administrative body or a court of laW.

[I. The Aarhus Convention and the EU

EU environmental policy is consistently rated biizeins as an area in which the European
Union should be active, and widely considered tote of the EU’s most successful policies.
The European Union serves as a model for regionegiation, and demonstrates at a global
level that it is determined to assume its respalitgin environmental matters.

Basically the European Commission, as ‘the guardfahe Treaties'? has the responsibility
of ensuring that EU legislation is applifdThe Commission exercises this responsibility
mainly through bringing infringements proceedingiagt EU Member States under Article
258 of the Treaty on the Functioning of the EU (UFE

A very considerable part of environmental legislatin Europe is produced by the EU, and
many economical financial and administrative decisiaffecting the environment emanate
from the EU institutions. The EU’s growth of signdnt competence in this policy area since
the 1970s should be of help in addressing itsitegity problem and the enforcement deficit
of EU environmental rules at the same time. Oftasatisfactory enforcement can also be
found in other fields of EU law but are particwarsalient in EU environmental law.
Problems of enforcement arise in all sectors irati@h to which the EU has adopted

® Incidentally, Article 9(2) refers to ‘members diet public concerned’, and Article 9(3) refers tcefmbers of
the public’.

10 JPWates, ‘The Aarhus Convention: A New Instrum@nbmoting Environmental Democracy’, in M.-C.
Cordonier Segger and Judge C. C. Weeramantry, 8dstainable Justice — Reconciling Economic, Scuidl
Environmental LawMartinus Nijhoff Publishers 2005) pp. 401-402.

1 Accordingly, the Court has emphasized that pulpiéticipation in an environmental decision-making
procedure is separate and has a different purpose 4 legal review. Right of access to the coudssdnot
derive from an earlier participation in the admirdtive stage. Thus, members of the public concemast be
able to have access to a review procedure to clyslehe decision by which a body attached to ataidaw of

a Member State has given a ruling on a requesidoelopment consent, regardless of the role thghintiave
played in the examination of that request by takiag in the procedure before that body and byesging their
views. See Case C-263/@jurgarden-Lilla Vartans Miljoskyddsforening v Skbolms kommun genom dess
marknadmnd2009] ECR 1-9967, paras. 38-39.

12 EU Treaties consist of the Treaty on European Wr(BEU) and the Treaty on the Functioning of the
European Union (TFEU), as they result from the aneents introduced by the Treaty of Lisbon, signad o
13 December 2007.

13See Art. 17(1) TEU



environmental rule§’ Failures of effective implementation are likely put at risk the
credibility of the EU with its citizens. A Union bad on the rule of law has to ensure that
laws are respected and if necessary enforced.

Even where the rule of law exists, it can be iméfit’> The need to protect the environment
may be limited by several factors. Enforcement dfdavironmental law, in contrast to other
areas of EU law, mainly rests with public authestof the Member States, and is dependent
of their powers, resources and goodwill. It mustoabe recognized that infringement
procedures are not particularly designed with emwirental cases in mind. Lengthy and
formal procedures are not always the best way avgmt environmental degradation or
damages. For these reasons, EU environmental p@dicyses onparticipation helping
present the EU as ‘more than a market’ and builgiadicipatory mechanisms in the NGO
sector'® Participatory mechanisms establish a reliablesbfasi making better decisions that
benefit all stakeholders, and participatory demogria a pre-requisite for the realisation of
sustainable development.

The European Community, together with the fifteemenMber States, signed the Aarhus
Convention. EU Member States that are Parties éoQbnvention are bound to implement
both the Convention itself and the EU acts intentedmplement the Conventidi.The
European Commission signed the Convention on behalfe Community with a view to its
ratification. As the Commission notes, the Conwamtis the first international instrument
which applies to the Community institutions andlsat a “major political and legal
development™? The signing of the Convention obliges the EU fgraits legislation to the
requirements of the Convention with a view to @edusion by the EC.

The European Union, in accordance with the TFEW, ianparticular Article 191 thereof, is
competent for entering into international agreemeand for implementing the obligations
resulting there from, which contribute to the putrsdi the objectives listed in the TFEU. The
Convention was concluded by the European Commuamtyits Member States under shared
competence.

In accordance with case-law, mixed agreements adadl by the Community, its Member
States and non-member countries have the sams stahhe Community legal order as purely
Community agreements in so far as the provisiotisw#hin the scope of Community
competence? Since the Convention creates rights and obligatiara field covered in large

14 Enforcement can be defined as all approacheseotdmpetent authorities to encourage or compekstioe
comply with existing legislation (monitoring, saiucts, etc.) in order to improve the performance of
environmental policy with the final goal of improng the overall quality of the environment. See Anhef
COM(96) 500 final (Implementing Community Environntel Law, Brussels, 22.10.1996)

15 Giving Force to Environmental Laws: Court InnovatsoAround the World, Briefing PapéPace Law School
2011) p. 21. Available at:
<http://www.pace.edu/school-of-law/sites/pace.echosl-of-law/files/IJIEA/IJIEABriefingPaper.pdf >, (last
accessed on 05.01.2012).

16 A. Warleigh,Democracy and the European Union — Theory, Praciicé Reform(SAGE Publications 2003)
p. 93.

7 All EU Member States are Parties to the Convengonept Ireland.

18 European Commission press statement, 23 June 1998.

9 See Case 12/dBemirel[1987] ECR 3719, para. 9.
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measure by EU legislation, there is an EU interestompliance by both the Union and its
Member States with the commitments entered int@utitbse instruments.

Since 1998 the EU has taken important steps totapeasting legal provisions in order to
meet the requirements of the Convention by meaniegs$lation directed to the Member
States, but also for its own institutiofisThe Community (EU) has adopted secondary
legislation with a view to implementing the Convent with respect to Community
institutions and bodies (in the form of a regulatfy, and with respect to Member States’
authorities (in the form of directives). Other Etgjislative acts have already been adopted in
line with the requirements of the Conventfdrin 2003, as part of the “Aarhus package”, the
Commission has adopted a proposal for a Directivih® European Parliament and of the
Council on access to justice in environmental msiffe

The draft directive is complemented by other red8Btmeasures providing access to justice
rights that are more specific in terms of sectomlerage and/or context. The proposal is still
pending before the EU legislature. The adoption ld/@upport the uniform enforcement of
environmental lavi? but the Member States still consider that accessidtice at national
level is their exclusive competence. The extentvtoch individuals and/or environmental
NGOs can address national courts and claim thereach of EU law is governed by national
law.

The EC approved the Convention by Council Decisibh7 February 2005’ Article 19(5) of
the Convention requires organisations, such aktinepean Community, to declare the extent
of their competence with respect to the mattersegmd by the Convention. In its declaration
of competence annexed to Decision 2005/370, the nilssmon stated ‘that the legal
instruments in force do not cover fully the implertagion of the obligations resulting from
Article 9(3) of the Convention as they relate tonaustrative and judicial procedures to
challenge acts and omissions by private persons pardic authorities other than the
institutions of the European Community as covengdtiicle 2(2)(d) of the Convention, and
that, consequently, itslember Stateare responsibléor the performance of these obligations
at the time of approval of the Convention by thedpean Communityand will remain so
unless and until the Community, in the exercisétofpowers under the EC Treaty, adopts
provisions of Community law covering the implemeiatia of those obligations’.

2 For an overview of EC activities taking place tow ratification of the Convention by the EC, see:
<http://ec.europa.eu/environment/aarhus> (lastsssmkon 05.01.2012).

2 |In 2006 the European Parliament and the Counei lelopted Regulation 1367/2006 on the applicatidns
the provisions of the Aarhus Convention to Commuimistitutions and bodies (OJ 2006 L 264, 25.0962G0
13); it shall apply from 28 June 2007.

2 See Directive 2000/60/EC establishing a framewiorkCommunity action in the field of water polic®J L
327, 22.12.2000, p. 1), or Directive 2001/42/ECth assessment of the effects certain plans argitgomones
on the environment (OJ L 197, 21.07.2001, p. 30).

23 COM (2003) 624; the chance for the directive tabepted is rather limited.

24 Widespread fears of public interest actions atewsdl-founded in that such actions will not leadat collapse
of the judicial system and carry little lack of albu On the other hand, the proposal had some aspéuth
could be seen as the lowest common denominatorregtard to public interest actions. See M. DroAscéss
to Justice in EU Member States’,Jburnal for European Environmental & Planning LadEEPL) Vol. 2
(January 2005) p. 30.

% See Council Decision 2005/370/EC (OJ 2005 L 12408.2005, p. 1.). The up-to-date ratificationésctibed
at: <http://www.unece.org/env/pp/ratification.htrfiast accessed on 05.01.2012).
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[1l. Facts of the case

The reference has been made in proceedings bet@e&bovak environmental NGO
(Lesoochranaske zoskupenie VLKNd the Ministry of the Environment of the Slovak
Republic(Ministerstvo Zivotného prostredia Slovenskej rdigyh The appeal pending before
the referring court concerned the Habitats Dirextiwhich listed the brown bear as a
protected speci€$.The preliminary ruling procedure concerned therimtetation of Article
9(3) of the Convention, in particular, whether thgicle had direct effect within a Member
State’s legal order.

EU Member States belong to different traditiondwgbme of them granting a broad access to
justice (includingaction popularisthat gives the possibility to everybody to acfamour of
the environment), others have a more limited apgrodhe majority of Member States
continue to require an ‘interest’ of the applictortseeking judicial redress.

The Slovak NGO concerned had legal personalityiamas established in accordance with
national law. The main objective of the associatismature conservation by creating a
network of private reserves, in which plants antnats have the possibility to evolve their
environment towards maximum stability without anyrtan intervention’! Prior to 30
November 2007, the second sentence of Article 8&agraph 3, of Law No 543/2002 gave
the status of ‘parties to the proceedings’ to emvmental associations who made a written
request to be allowed to participate, and who didyg a set deadline. Such associations also
had the opportunity to contest before the natiammalrts, in accordance with Article 250,
paragraph 2, of the Civil Procedure Code, any dmtsstaken.

Law No 543/2002 was amended by Law No 554/2007 weiitect from 1 December 2007. As

a consequence, environmental associations havemgetoterested parties’instead of
‘parties to the proceedings’, being precluded fadirectly initiating proceedings to review the
legality of decisions. The amendment changed thiistof the applicant before the referring
court, which requested the defendant (the Minigifythe Environment of the Slovak
Republic) to inform it of any administrative decistmaking procedure which might
potentially affect the environment, or which comet granting derogations to the protection
of certain species or areas.

In 2008, the Ministry of the Environment informduetassociation of a number of pending
administrative proceedings brought by, inter alejous hunting associations. By decision of
21 April 2008, the Ministry granted an applicatifor permission to derogate from the
protective conditions accorded to the brown l{aesus arctos)

The association sought recognition of its statua asirty to the administrative proceedings,
and asserted that the proceedings in questiontijirgifected its rights and legally-protected
interests arising from the Aarhus ConventidiThe Ministry further stated that NGOs could
not appeal against its decision without the stafusparty to the proceedings. The association

% See Annex IV to the Habitats Directive.

27 <http://www.wolf.sk/en/who-we-are/what-have-we-gon (last accessed on 05.01.2012).

%8 The Slovak Republic’'s National Council agreed toeale to the Convention on 23 September 2005. The
Convention entered into force in the Slovak Repubh 5 March 2006.
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lodged an action against the contested decision,tleel national court (the Bratislatva
Regional Court) dismissed the application.

Finally, the association appealed to the Slovakr&up Court, which decided to stay the
proceedings and refer the following questions ®@@JEU for a preliminary ruling:

1. ’Is it possible to recognise Article 9 and in peuwtar Article 9(3) of the Aarhus
Convention, given that the principal objective mad by that international treaty is to change
the classic definition diocus standiby according the status of a party to proceedinghe
public, or the public concerned, as having thedflieffect of an international treaty (‘self-
executing effect’) in circumstances in which thedpean Union acceded to that international
treaty on 17 February 2005 but to date has nottadofommunity legislation in order to
transpose the treaty concerned into Community law?

2. Is it possible to recognise Article 9 and in paré Article 9(3) of the Aarhus
Convention, which has become a part of Community s having the direct applicability or
direct effect of Community law within the meaninftbe settled case-law of the Court of
Justice?

3. If the answer to the first or the second questomithe affirmative, is it then possible to
interpret Article 9(3) of the Aarhus Conventionygnm the principal objective pursued by that
international treaty, as meaning that it is neagsalso to include within the concept “act of a
public authority” an act consisting in the delivafydecisions, that is to say, that the right of
public access to judicial hearings intrinsicallgaincludes the right to challenge the decision
of an administrative body which contravene prowvisiof its national law relating to the
environment?’

In general, it is hard to exaggerate the importasfcpreliminary rulings procedure, though
the answers given by the Court of Justice oftemddhe national court in little doubt about
how the case before it to be resolved. These puresdnsured that the Court was asked to
resolve a host of fundamental questions to thetiomiog of the legal order which might not
otherwise have been bought befor& it.

The preliminary rulings procedure is of particularportance for the enforcement of EU
environmental law’ as the enforcement of environmental law mostlgesiquestions of
interpretatior™” In order to provide a satisfactory answer to aomal court which has
referred a question to it, the Court may also dé@emecessary to consider provisions of EU
law to which the national court has not referrethia text of its questioff.

IV. Judgment of the Court

2 A. Arnull, The European Union and its Court of Justice, Sedddition (Oxford University Press 2006) pp.
96-97.

% For an overview of the impact of the preliminanlimg procedures in an environmental context, see H
Somsen, ‘The private enfocement of Member Stateptiante with EC environmental law: an unfulfilled
promise?’Yearbook of European Environmental L¥wl. 1 (Oxford University Press 2000) pp. 311-360.

*1 However, questions of a regulation’s or directivealidity may also occur. See J. Kokdthe experience of
the Court of Justice of the European Communitieserifiorcing Environmental Lawp. 291. Available at:
<http://www.isprambiente.gov.it/site/_contentfil@8010300/10340_icef2011.pdf> (last accessed on
05.01.2012)

32 See Case 35/8Hssier[1986] ECR 1207, para. 9.
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In its judgment the Court’s major argument has ktbanhArticle 9(3) is a provision which lies
in a sphere in which the EU has legislated. In fiell covered by Article 9(3) of the
Convention, the European Union has exercised itwep® and adopted provisions to
implement the obligations which derive from it.

In its case-law on the effects of internationaleggnents the Court has consistently held that,
from the moment they enter into force, the prowvisiof international agreements concluded
by the EU form an essential (‘integral’) part oktlegal order of the European Union. By
virtue of Article 216(2) TFEU, where internatioredreements are concluded by the EU, they
are binding upon its institutions and, consequertitigy prevail over acts of the UnidhThe
effects which the agreement produces may diffegpedding on the nature of the agreement
and on its provisions.

The most complex questions concerning the Couwtisdiction to interpret provisions of an
international agreement arise as regamsxéd agreements* The Court has on several
occasions stressed that the protection of the emvient constitutes one of the essential
objectives of the EJ> The EU, in accordance with the Treaty, and inipaldar Article
192(1) thereof, is competent, together with its NdemStates, for entering into international
agreements, and for implementing the obligatiosslting therefrom, which contribute to the
pursuit of the objectives listed in Article 191 TBE

It is clear from the provisions of the Tredfyand from the practice, that EU competence in
environmental matters is wide and inclusive, yedrst with the Member States. The EU’s
external powers in environmental matters are naofieed to the arrangements referred to in
Article 191(4) TFEU, but extend to all other ared€U environmental law-makin.When
concluded an agreement, the Council of the EU nhagt €0 what extent it is exercising the
EU’s external competences in matters of environalgrbtectiort"

According to settled case-law, the provisions & Aarhus Convention also form an integral
part of the EU legal ordér,rendering its implementation at the domestic lgusticiable by
the Court. The Court has confirmed that a spe@Bae which has not yet been the subject of
EU legislation is part of EU law, where that isssieegulated in agreements concluded by the
European Union and the Member State and it conceriredld in large measure covered by
it.*° Before the referring court, the Slovak NGO hasgsoto rely only on Article 9(2) and (3)
of the Aarhus Convention. The Court pointed out &rdicle 9(2) has been incorporated fully

3 Case C-308/0éntertanko[2008] ECR 1-4057, para. 42.; and Joined Case§Z105 P and C-415/05 IRadi
and Al Barakaat International FoundationCouncil and Commissiof2008] ECR 1-6351, para. 307.

3 P. Koutrakos, ‘The Interpretation of Mixed Agreerte under the Preliminary Reference Procedure’. 7
European Foreign Affairs Review (2002), p. 25.

% See Case 240/88DBHU [1985] ECR 531, para. 13.; Case C-302@#mmissionv Denmark[1988] ECR
4607, para. 8.; and Case C-213@étokumpy1998] ECR |-1777, para. 32.

% Articles 191-193 TFEU

37p. EeckhoutEU External Relations Law, Second Editi@xford University Press 2011) pp. 141-144.

3 Case C-459/08ommissiory Ireland [2006] ECR 1-4635.

39 See, by analogy, Case C-344/04 IATA and ELFAA [2006] ECR 1-403, para. 36.

0 See, by analogy, Case C-2398mmissiorv France[2004] ECR 1-9325, paras. 29-31.
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into EU law. The questions referred relate essinialy to Article 9(3) of the Convention
which covers all other infringements of EU enviratal law?**

Since there were no national rules that ensuredsacto justice under Article 9(3) of the
Convention, it was necessary to claim the direfdgogfof this provision. It has already been
acknowledged by the Court that provisions of ind¢ional treaties concluded by the EU with
a non-member country ‘must be regarded as beiragttireffective when, regard being had
to its wording and to the purpose and nature ofatjreement, the provision contains a clear
and precise obligation which is not subject, inmgplementation or effects, to the adoption of
any subsequent measufé’Each Convention provision on which it is soughtréty must
meet the well-established, clear and unconditieni&tria if there is to be any possibility to
direct effect.

Environmental agreements can contain provisiongloich any interested party is entitled to
rely before the court§ Since only members of the public who meet theedst if any, laid
down by national law are entitled to exercise tights provided for in Article 9(3) of the
Aarhus Convention, that provision does not contaiy clear and precise obligation capable
of directly regulating the legal position of indivials?**

However, the Court did not end its interpretatiarey and went on to state that the aim of
Article 9(3) is the effective protection of the @émmnment. One of the most intriguing aspects
of the decentralized enforcement of EU law is tkiert to which Member States may impose
restrictions on access to the courts without briegchhe principle ofeffective judicial
protection® Under the principle of sincere cooperation laisvddn the second subparagraph
of Article 4(3) TEU, it is for the Member Statedwrts to ensure judicial protection of an
individual’s rights under European Union I&According to settled case-law, the principle
of effective judicial protection is a general piple of EU law stemming from the
constitutional traditions common to the Member &atvhich has been enshrined in Articles
6 and 13 of the European Convention for the Primteatf Human Rights and Fundamental
Freedom$/ and which has also been reaffirmed by Article #The Charter of fundamental
rights of the European Unid#.

Under EU law — as in the majority of domestic leggstems — individuals generally enjoy

legal protection in so far as it is necessary fegzard their guaranteed rights or freeddths.
The Court pointed out that Article 9(3) of the AashConvention has to be interpreted in such

*! paras. 26-27.; the Court briefly declared thateth@re no grounds for the Court to rule that thestjons
referred are partially inadmissible because thegcem provisions other than those in Article 9(3)the
Convention.

2 See Case 12/d@Bemirel[1987] ECR 3719, para. 14., Case C-26308utenkoy2005] ECR 1-2579, para. 21.
3 Case C-213/0Bécheurs de I'étang de Berf2004] ECR I-7357, particularly para. 47.

* Para. 45.

4 A. Ryall, Effective Judicial Protection and the Environmenitapact Assessment Directive in Irelatdart
Publishing 2009) p. 263.

% See, to that effect, Case 33/Réwe [1976] ECR 1989, para. 5.; Case 45(J6met[1976] ECR 2043, para.
12.; Case 106/78immentha[1978] ECR 629, paras. 21-22.; Case C-213/88tortame and Otherfl990]
ECR 1-2433, para. 19.; and Case C-312@8rbroec1995] ECR 1-4599, para. 12.

" See Case 222/8¥hnston[1986] ECR 1651, paras. 18-19.; Case 222#&§lens and Otherfl987] ECR
4097, para. 14.; Case C-424/88mmissiorv Austria[2001] ECR 1-9285, para. 45.; Case C-50/00md6n de
Pequefios Agricultores Council[2002] ECR 1-6677, para. 39.; akbhibet[2007] ECR 1-2271, para. 37.

“80J 2010 C 83, pp. 389-403. The Charter has the $agal value as the EU Treaties since the entoyfarce
of the Treaty of Lisbon; see Article 6(1) TEU.

“9 See the Opinion delivered by AG Kokott in CaseB8B/20Air Transport Association of America and Others v
Secretary of State for Energy and Climate Cha2§4 1] ECR 1-0000, point 73.
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a way as to make it in practice impossible or esiwedy difficult to exercise rights conferred
by EU law.

The Slovak Republic has a duty to ensure that tlabitets Directive is implemented
effectively, but the Habitats Directive does ndtelt providelocus standifor a party to
challenge an administrative procedtiteWhile the Habitats Directive contains only
substantive regulations, the procedural proteatibthe substantive rights resulting from the
Directive is provided through the Aarhus Conventitm general, each component of the
environment should, besides the substantive legialadopted at EU level, also encompass
the procedural protections that correspond toeheirements of Article 9(3)

Notwithstanding the opinion of the Advocate Gengta¢ Court finally invited national courts
to interpret Article 9(3) broadly:

‘It is, however, for the referring court 'to infget, to the fullest extent possible, the
procedural rules relating to the conditions to k& m order to bring administrative or judicial
proceedings in accordance with the objectives dfcker 9(3) of that convention and the
objective of effective judicial protection of thgts conferred by EU law, in order to enable
an environmental protection organization (...) tolimge before a court a decision taken
following administrative proceedings liable to lmtrary to EU environmental law”.

The judgment means in practice that in each indadidase, applicants will have to persuade
national courts of the wording, the objective ahd $pirit of Article 9(3), in order to obtain
standing’®

V. Conclusion

The growing urgency for remediating environmentalbtems cuts across all legal systems,
and is found in international, EU and national la®sistainability fails without effective
environmental protection. The involvement of thélpuin environmental decision-making
can enhance respect for environmental rules anttesthe enforcement deficit with regard to
environmental law. Environmental legislation typigadoes not confer rights on private
persons, and the legal procedures and remediesforcement of EU law in national and EU
courts are consequently less accessible to therpa@mu with other areas of EU 1.

As mentioned above, EU environmental legislatiomfers more discretion on national
authorities than in many other areas of EU 1awlhe shortcomings of Commission
enforcement on compliance suggest an indispensabi@lementary role for private persons.
In response to the infringements of EU environmlelata cases can be bought before the

*0 Opinion of AG Sharpston in Case C-240/09, point 71

*1 Justice and Environmertegal Analysis of the VLK Ca$2011) p. 5. Available at:

5<2http://WWW.justiceandenvironment.org/_fiIes/filé/]Zl%ZOECJ%ZOSK.pdf >, (last accessed on 05.01.2012)
Para. 52.

%3 L. Kramer,EU Environmental LavgSweet and Maxwell 2011) p. 147.

> P, Wenneds, The Enforcement of EC Environmental Lé®xford University Press 2007) p. 3.

* However, most EU legislation in the field of emrment comes in the form of directives which must b

transposed into national laws, giving EU Membeite&dtdhe freedom to enact transposing legislatichénform

most appropriate to their national conditions.
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CJEU by individuals and/or environmental NGOs -haitthrough preliminary reference
procedures or in direct action before the EU courts

The European Union undoubtedly legislated in theddfiof environmental protection, for
instance by adopting the Habitats Directive. Thishowever, not the field of application of
Article 9(3) of the Aarhus Convention. Environmdritav covers a vast range of topics; the
Habitats Directive specifiesubstantialissues whereas the Convention impgsescedural
obligations®® The case before the national court concerned thet @f derogations to the
system of protection for species such as the brbear. The fact that the brown bear is
included on the list of species protected by théitdés Directive isnot relevantfor the
purposes of determining whether Article 9(3) of envention lies within a sphere falling
within the scope of EU law. This means that the Court made a mistake: it Id@iteaccess to
justice in environmental matters as being auxiliarthe substantive standards of the Habitats
Directive®

The EU has not adopted a directive implementingathleggations which derive from Article
9(3) of the Convention with respect to national adstrative or judicial proceedings. In the
absence of EU legislation in this respect, thedsgmains outside the scope of EU law and
fully within the legal framework of the Member Stat

Directive 2003/38 covers Article 9(2) of the Convention, but thepsions of Article 9(3)
have not yet become part of EU law. Regulation 186712006, which is also intended to
implement the provisions of Article 9(3) of the @ention, only concerns EU institutions and
bodies. Advocate Gener&harpstonalso emphasises in her Opinion that it is of @lci
importance that the EU legislature has intentignaliosen not to act. Consequently, Article
9(3) does not lie within a sphere that falls witlire scope of Community (EU) law. By
ignoring the absence of relevant EU legislatiore @ourt stepped into the legislature’s
shoe<® Moreover, it seems that the Court applietual standarchere. On the one hand, the
Court obliges national courts to grant standingN@Os in national procedures. On the other
hand, environmental NGOs generally do not havel lsganding in front of the EU courts
themselve§!

%% K. Hamenstadt — T. Ehnert, ‘Case C-240/09, Lesmotdrske zoskupenie VLK v. Ministerstvo Zivotného
prostredia Slovenskej republiky, Judgment of theur€mf Justice (Grand Chamber) of 8 March 2011’, 3
Maastricht Journal of European and Comparative L\dal. 18 (2011) p. 363.

*" See in this respect Opinion of AG Sharpston ineGa40/09, point 68.

%3 H. JansWho is the Referee? Access to Justice in a Glashlissgal Order: A Case Analysis of ECJ
Judgment C-240/09 Lesoochranarske Zoskupenie of &rchM 2011 p. 5. Available at:
<http://papers.ssrn.com/sol3/papers.cfm?abstraxi8i84102 >, (last accessed on 05.01.2012).

% Directive 2003/35/EC of the European Parliament ahthe Council of 26 May 2003 providing for publi
participation in respect of the drawing up of certplans and programmes relating to the environnaert
amending with regard to public participation andess to justice Council Directives 85/337/EEC a6b9/EC
(OJ 2003 L 156, p. 17).

0 Opinion of AG Sharpston in Case C-240/09, poims/9.

61 See, for instance, B. Dette, ‘Access to JusticEnmironmental Matters; A Fundamental DemocratighRj

in M. Onida, ed.Europe and the Environment. Legal Essays in Homduudwig KramernGroningen, Europa
Law Publishing 2004) p. 3.; A. Panovics, ‘The PamqCases — Why is Article 230 Interpreted against
European Environment Protection Organisations3RAVol. 13 (2007), p. 122.
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Nevertheless, the ruling of the Court in this cesefirmed again that the integration of the
Aarhus Convention into EU environmental law is eatly one of the most interesting legal
developments. Over the last few years, the CJEUUlad on important questions concerning
the interpretation of provisions of EU directiveslopted to implement the Aarhus
Convention. Several more cases are still pendirffigréeghe EU courts, and an increasing
number of requests for preliminary rulings on hliee pillars of the Convention are referred
to the CJEU by national courts in the Member Sttes

International and European law on access to justit®nly matters because it may oblige the
states concerned to expand existing rights to adogsistice. Indeed, it also servegptevent
these states from restricting the rights to actegsstice in environmental matters. This is
highly important in the current EU context, sinagblic participation, access to justice and
other procedural elements may be perceived asualist hurdles to economic growth and
corporate interesfs.

Indisputably, EU Member States as Parties to thav@ation retain certain discretion in
designing the requirements of access to justice,thia does not amount to an unlimited
leeway. Although the Council of the EU did not antthe proposal by the Commission for a
specific directive, EU law can clearly limit thesdretion of the Member States in ensuring
access to justice in environmental matters.

Courts have a significant role to play to ensure tbservance of environmental laws.
Hopefully, the preliminary ruling of the Court ina€e C-240/09 will have far-reaching
implications for the standing criteria of the pwabkoncerned in the EU Member States,
enabling national courts to become more effectivéaéir own environmental adjudicatiofs.

2 M. Pallemaerts, loc. cit. n. 4, at p. 10.

%3 J. Ebbesson, ‘Access to Justice at the NationaglLémpact of the Aarhus Convention and Europeaiot/
Law’, in M. Pallemaerts, edThe Aarhus Convention at Ten. Interactions and ibessbetween Conventional
International Law and EU Environmental Law, The setta Series (9§Groningen, Europa Law Publishing
2011) pp. 249-250.

%4 Based on the Court’s judgment, the Supreme Cduth® Slovak Republic cancelled the decision of the
Ministry of Environment (see decision No. 3SZp/802 of the third senate on 2 June 2011, and decNm

5SZp/41/2009 of the fifth senate on 12 April 2011).
13



