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Prof. Sanja Bari¢*
PRINCIPLES OF GOOD GOVERNANCE AND THE REPUBLIC OF C ROATIA

[. Introduction

The purpose of every legal order is to organizéahile and peaceful coexistence of human
beings in any given socio-political community bynboing certain fundamental material and
formal values. Legal orders of European countregehas their focal value rights of persons
(individuals), while the main idea and goal of saucters became creation of adequate social
environment for a complete and free developmergvefy single person. As the Declaration
of Independence put it, it is exactly the “lifehdrty and pursuit of happiness” that defines
core values of contemporary Western European/AAgherican type of civilization. Every
organized political community has a sort of goveo® i.e., a set of rules, processes and
behaviors that (in)formally organize and shapewag in which powers are exercised. The
system of governance that seems to promote todhetbe above described values is often
labeled as “liberal democracy”, “constitutional dmracy” or simply “good (decent)
governance”. The issue here is how to define suderaocracy and, even more important,
which are its main features that can serve as aatewneasures of its “adequacy” or
“decency”.

Although the terms freedom and democracy are aftad interchangeably, the two are not
synonymous. Democracy can be seen as a set ofcgsaeind principles that institutionalize

and ultimately protect freedom. Even if a consersuprecise definitions has proved elusive,
most observers today would agree that, at a minimtima fundamental features of a

democracy include government based on majority anié the consent of the governed, the
existence of free and fair elections, the protectd minority rights and respect for basic

human rights. Democracy presupposes equality bdfeelaw, due process and political

pluralism. A question arises whether referencehtesé basic features is sufficient for a
satisfactory concept of democracy.

There is no consensus on how to measure demodefigitions of democracy are contested
and there is an ongoing lively debate on the stibftcpresent, the best-known measure is
produced by the US-based Freedom House organiZattomeasures a narrow concept of
democracy, the so called “electoral democracy”. ey, in order to evaluate the state of
affairs in our country, the Republic of Croatia, Wwave chosen to present and use a more
inclusive and, to our mind, more informative stamdda The measure used is based on five
categories: electoral process and pluralism; dibierties; the functioning of government;
political participation; and political culture. THive categories are inter-related and form a
coherent conceptual whole.

In that view this paper presents the newest, 201D 2011 Economist Intelligence Unit’s
Index of Democracy results. It then continues bgkliag the EU standards on good
governance which are of even higher importancetwrdiscussion. Furthermore, we focus on
those standards that have, under previous criteean demonstrated to be significantly
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hampered in Croatia, i.e., principles of transpeyeand popular participation, coupled with
general underdevelopment of political culture.

Il. Measuring democracy worldwide: the 2010 EIUID and 2011 reports

The global record in democratization since thet sifits so-called third wave in 1974, and
acceleration after the fall of the Berlin Wall i889, has been impressive. According to the
Economist Intelligence Unit's Index of Democraciyef@after: the EIUIDY, one-half of the
world’s population now lives in a democracy of soseet. The EIUID classifies countries in
four types of regimes: full democracies (26 cowsyi flawed democracies (53 countries);
hybrid regimes (33 countries); and authoritariagimes (55 countries) However, there has
been a decline in democracy across the world 20608. The decades-long global trend in
democratization had previously come to a halt inawbiamond called a “democratic
recession”. Now democracy seems to be in retreat.

% The third edition of the Economist Intelligenceitindemocracy index reflects the situation as ofvBmber
2010. The first edition, published in The Econofsidthe World in 2007 measured the state of democracy in
September 2006 and the second edition coveredittratien towards the end of 2008. The index proside
shapshot of the state of democracy worldwide fob Iflependent states and two territories, whichecov
almost the entire population of the world and thetymajority of the world’s independent states (mitates are
excluded). In addition to experts’ assessmentsEthBD uses, where available, public opinion surveyainly
the World Values Survey. Other sources that caleweraged include the Eurobarometer surveys, Galblis,
Asian Barometer, Latin American Barometer, Afrobmaster and national surveys. Indicators based on the
surveys predominate heavily in the political papition and political culture categories, and a e used in
the civil liberties and functioning of governmerdategories. Economist Intelligence Unidemocracy index
2010: Democracy in retreat - A report (The Economist Intelligence Unit Itd. 2010),
http://graphics.eiu.com/PDF/Democracy_Index_201®.pef

* Full democracies: Countries in which not only basic political freedomnd civil liberties are respected, but
these will also tend to be underpinned by a palitculture conducive to the flourishing of demograthe
functioning of government is satisfactory. Medi@ amdependent and diverse. There is an effectigtey of
checks and balances. The judiciary is independedtjadicial decisions are enforced. There are dinhjted
problems in the functioning of democradylawed democracies:These countries also have free and fair
elections and even if there are problems (suchmfaimgements on media freedom), basic civil libestiwill be
respected. However, there are significant weakiessether aspects of democracy, including probléms
governance, an underdeveloped political culture kd levels of political participationHybrid regimes:
Elections have substantial irregularities that moffgevent them from being both free and fair. Gowegnt
pressure on opposition parties and candidates maypimmon. Serious weaknesses are more prevalenirtha
flawed democracies--in political culture, functingiof government and political participation. Cqution tends

to be widespread and the rule of law is weak. Gediety is weak. Typically there is harassmerdraf pressure
on journalists, and the judiciary is not indepertdAathoritarian regimes: In these states political pluralism is
absent or heavily circumscribed. Many countriesthiis category are outright dictatorships. Some &irm
institutions of democracy may exist, but these Hitle substance. Elections, if they do occur, aot free and
fair. There is disregard for abuses and infringehesf civil liberties. Media are typically state-ned or
controlled by groups connected to the ruling regifleere is repression of criticism of the governimand
pervasive censorship. There is no independentiarglicThe EIUID report, op. cit., n. 3, pp. 32 -.33

> L. Diamond, “The Democratic Rollback - The Resungge of the Predatory State®preign Affairs(March-
April 2008) p. 2: ,(...) But celebrations of democyac triumph are premature. In a few short years, th
democratic wave has been slowed by a powerful aitdh@n undertow, and the world has slipped into a
democratic recession. Democracy has recently beerthvown or gradually stifled in a number of kdgtss,
including Nigeria, Russia, Thailand, Venezuela, ,ambst recently, Bangladesh and the Philippines. In
December 2007, electoral fraud in Kenya deliveneotizer abrupt and violent setback. At the same, timzst
newcomers to the democratic club (and some lomgsig members) have performed poorly. Even in nmafny
the countries seen as success stories, such & Ghiéna, Poland, and South Africa, there aresepooblems
of governance and deep pockets of disaffectiorBdath Asia, where democracy once predominateda lisdi
now surrounded by politically unstable, undemocratates. And aspirations for democratic progrese been
thwarted everywhere in the Arab world (except Maxmg¢ whether by terrorism and political and religgso



According to the EIUID the dominant pattern in r@gions over the past two years has been
backsliding on previously attained progress in denaization. The global financial crisis that
started in 2008 accentuated some existing negateseds in political development. For
exampleFrance, Italy, Greece and Slovenia dropped froncétegory of full democracies to
flawed democracieSReversals in or erosion of democracy and risirsgmiithantment with
the results of some political liberalizations appeshave a variety of causé# key factor in
non-European and non-American countries is thegdeteation of much of the democracy-
promotion agenda, which has been associated wiitargiintervention and unpopular wars
in Afghanistan and Iraq. A combination of doublanstards in foreign policy (autocrats can
be good friends as well as foes) and growing iggments of civil liberties has led to charges
of hypocrisy against Western states. In the USietlias been an erosion of civil liberties
related to the fight against terrorism. Problemghi@ functioning of government have also
become more prominent. In the UK, there has alem seme erosion of civil liberties, but the
main feature is an exceptionally low level of pohll participation across all dimensions
(voting turnout, membership of political partiesdamillingness to engage in and attitudes to
political activity). Thus, the US and UK are nelae bottom of the “full democracy” category
in the EIUID.

Eastern Europe was the region with the largestieah its average score between 2008 and
2010, although in only one country was the diffeeetarge enough to precipitate a change in
the regime type categorization (Sloveriidjhere are a number of possible reasons for this
fragility. Most important is that although demoatgbrms are in place in the region, much of
the substance of democracy, including a politiadture based on trust, is absent. This is
manifested in low levels of political participatibleyond voting (and even turnout at elections
is low in many countries), and very low levels afbfic confidence in institution$.The

violence (as in Iraq), externally manipulated statigdivisions (as in Lebanon), or authoritarian imegs
themselves (as in Egypt, Jordan, and some of theaPeGulf monarchies, such as Bahrain).”

® See detailed analysis of these four European desrih The EIUID report, op. cit., n. 3, pp. 17-18

" The pace of democratization was bound to slowratie “easy cases”, i.e., eager-to-liberalize-eastral
Europe after the fall of the Berlin Wall and Africaegimes susceptible to outside pressure foripalithange.
“Hard cases” such as China and Middle East aut@sagere always going to be a more difficult prapos.
Autocrats have also learned how better to proteminselves; many of them preside over energy-riatestand
have been strengthened by sustained high oil ptiddse EIUID report, op. cit.,, n. 3, p. 3. Howevehe
direction of causality between democracy and incisredso debatable. The standard modernizationthgss
that economic development leads to, and/or is assaey pre-condition for democracy, is no longavernsally
accepted. Instead, it has been argued that theapridirection of causation runs from democracyntmime. The
EIUID report, op. cit., n. 3, p. 17.

8 Out of the 28 countries in Eastern Europe, 19 a decline in their democracy scores betwe&8 20d
2010. The deterioration has affected all sub-regiofhe most significant decline in scores took @lat
Ukraine, where some of the democratic gains stemrmom the “Orange Revolution” of several years age
under threat, and in the Balkan countries. Sloveraa previously one of only two countries in EastEurope
that was considered a full democracy (in additiothie Czech Republic). In 2008 Slovenia ranked 8thof
167 countries, putting it at the bottom of the 6étfull democracies. Slovenia’s relatively stropgsition owes
much to its high scores in the electoral procesiscivil liberties categories. In these areas it pams well with
some long-established democracies. However, palligarticipation in Slovenia has been declining drete is
widespread popular apathy and disaffection with paditical elite. In recent years, there has been a
extraordinary deterioration in a range of attitudesociated with democracy. In particular, surngh@wv a sharp
decline in public confidence and trust in politigaktitutions (political parties, government andliganent).
Scarcely more than one-third of Slovenes are gadisfith the way democracy functions in their count- a
significantly lower proportion than in any west Bpean state.

° Levels of public trust are exceptionally low iretEastern Europe -12 (the 10 new EU member statt&d
candidate countries Croatia and Macedonia). Less 9% of people in this sub-region trust politiparties
and less than one fifth trust their governmentsthed parliaments. The proportion that is satifrgth the way
democracy functions in their countries fell from%40Gn 2007 to only 33% in 2009. See further detailshe
EIUID report, op. cit., n. 3, pp. 19-20.



newest EIUID report 2011 reflects the situation as of the beginning of Deber 2011
demonstrating further decline in democracy throughbe world and in particular in Eastern
Europe!!

Taking a closer look on our two neighboring cowegriHungary and Croatia, both are placed
in a “flawed democracies” category. In 2010 Hungaas placed on 48and Croatia on 53
place among 165 surveyed countfieshile in 2011 Hungary dropped to28lace'®

Table 1. Excerpt from the EIUID report 2010 in riéda to Hungary and Croatia
(Scale: from 0 to 10, 10 representing the bestiplessesult)

Electoral Civil liberties Functioning Political Political
process and of participation culture

pluralism government

Source: Econimist Intelligence Unit, 2011.

Table 2. Excerpt from the EIUID report 2011 in rieda to Hungary and Croatia
(Scale: from 0 to 10, 10 representing the bestiplessesult)

Country Electoral Civil liberties  Functioning Political Political
process and of participation culture

pluralism government

Hungary
Croatia
Source: Econimist Intelligence Unit, 2012.

As it has already been pointed out in introductitme EIUID report is based on five
categories: electoral process and pluralism; dil#rties; the functioning of government;
political participation; and political culture. Botcountries reflect unsatisfactory political
participation (especially declining in Hungary, a®ll as the level of civil liberties),

19 Economist Intelligence Unifemocracy index 2011: Democracy under st(@$se Economist Intelligence

Unit Itd. 2011), http://tinyurl.com/bu8djnw (30. 2012.).

1 »Key developments in 2011 include:

- Popular confidence in political institutions conias to decline in many countries.

- Mounting social unrest could pose a threat to deawycin some countries.

- US democracy has been adversely affected by a diegpef the polarisation of the political scene and
political brinkmanship and paralysis.

- The US and the UK remain at the bottom end of thledemocracy category. There has been a rise in
protest movement. Problems in the functioning ofegpment are more prominent.

- Although extremist political forces in Europe hava yet profited from economic dislocation as might
have been feared, populism and anti-immigrant semit are on the rise.

- Eastern Europe experienced another decline in demypdn 2011. In 12 countries of the region the
demaocracy score declined in 2011.

- Rampant crime in some countries - in particulaolence and drug-trafficking - continues to have a
negative impact on democracy in Latin Americehag EIUID 2011, op. cit., n. 10, pp. 1-2.

12 The EIUID report, op. cit., n. 3, pp. 3-8.

3 The EIUID 2011, op. cit., n. 10, pp. 3-8.



somewhat weak functioning of government, while @earoved to be significantly low in
political culture. “Political culture” feature inatles citizens’ views on value and content of
democracy, including state — church relationshipilev‘political participation” measures, i.
a., literacy, interest for politics, openness ditmal process to civil society organizations and
readiness of citizens to engage in political preaagside the mere voting procedure.

Some negative trends have recently become worsegatiy is the prime example among the
EU’'s new member states in the region. In the AREALO election, an extreme nationalist
party,Jobbik gathered almost as many votes as the formergrdotialists. Since winning a
two-thirds parliamentary majority in the electiothhe centre-rightFidesz party has
systematically been taking over the country’s prasly independent institutions (Hungarian
national bank, State auditors’ office, constituibiourt, etc.), consequently enacting new
Constitution (introduced by private bill procedud broadly criticized legislation (e.g.,
media law)**

Prior to more detailed analysis of governance ioaia we now proceed to presentation of
the EU definition of “good (decent) government” atsdelements.

lll. Principles of good governance: the EU perspecte

The European Commission has adopted in 200Mthige Paper on European Governance
(hereafter: the White Pap&t)with the original aim to commence a wide discussan
reforming EU governance “addressing the questiohoo¥ the EU uses the powers given by
its citizens.” It was about “how things could arttbsld be done Doubtlessly, the White
Paper looks well beyond Europe and contributebealebate on global governartée.

Five principles underpin good governance and thengbs proposed in thi&/hite Paper
openness participation accountability effectivenessand _coherenceEach principle is
important for establishing more democratic goveceanThey are basic principles of
democracy and the rule of law in the Member Stateg, they apply to all levels of
government — global, European, national, regionad #cal. It is made clear that the
functioning of these principles is underlined by fiarther two quintessential EU standards:
proportionalityand subsidiari§ on which we do not need to elaborate in this papeus, it

!4 Details on situation in Hungary are elaborateseveral papers within this edition.

> European Commission,European Governance: A White paperCOM (2001) 428 final,
http://europa.eu.int/eur-lex/en/com/cnc/2001/coni2@28en01.pdf.

18 A White paper, op. cit., n. 15, p. 8.: "The gosltd open up policy-making to make it more inclesand
accountable. A better use of powers should corthedEU more closely to its citizens and lead toereffective
policies.” Moreover, the White Paper sets down rassKor the future of Europe and identifies whesa/nways
of working will be held back without correspondinfanges to the EU Treaties. See p. 3: ,The Comomissi
cannot make these changes on its own, nor shoidd/thite Paper be seen as a magic cure for evegthi
Introducing change requires effort from all theestlnstitutions, central government, regions, sitiand civil
society in the current and future Member State® White Paper is primarily addressed to them. dppses a
series of initial actions.”

Y The Commission underlines even the EU resportisilion international level: ,Global governance.eTh
Union should seek to apply the principles of goodeagnance to its global responsibilities. It shoailth to boost
the effectiveness and enforcement powers of intienmal institutions.” A White paper, op. cit., n5,1p. 5. See
also pp. 26-27.

18 A White paper, op. cit., n. 15, p. 10-11.: ,Frohe tconception of policy to its implementation, t®ice of
the level at which action is taken (from EU to Ipcand the selection of the instruments used mesinb
proportion to the objectives pursued. This meams before launching an initiative, it is essent@lcheck
systematically (a) if public action is really nesasy, (b) if the European level is the most appetprone, and
(c) if the measures chosen are proportionate teetibbjectives.”



can fairly be said that these explicitly named sgmenciples of good governance derive from
a common European legal tradition.

What we wish to draw readers’ attention to is thgpoartance attributed to civil society
organizations in the modern explication of the te¢guvernance”. Civil society plays an
important role in giving voice to the concerns dizens and in delivering services that meet
people’s need® Of course, the Commission emphasizes that ciilesy itself must follow
the principles of good governance, which includecaatability and openness. The Union has
encouraged the development of civil society in #pplicant countries, as part of their
preparation for membership. Non-governmental omgins play an important role at global
level in development policy. They often act as arlyewarning system for the direction of
political debaté? In the ambit of Croatian path toward the EU, cadkiety organizations are
mentioned in the Accession Treaty in the conteximaiitoring procedures, most notably
regarding judiciary reform, human rights protecténd fight against corruptidf.

In Commission's view organized civil society prdsejfa chance to get citizens more actively
involved in achieving the Union’s objectives and dffer them a structured channel for
feedback, criticism and protest. ... Civil societgreasingly sees Europe as offering a good
platform to change policy orientations and socidtyis offers a real potential to broaden the
debate on Europe’s rolé*It continues to emphasize the need for a reintbroature of
consultation and dialogue, but also explains the #vahould be doneg;Creating a culture of
consultation cannot be achieved by legal rules whiould create excessive rigidity and risk
slowing the adoption of particular policies. It sk rather be underpinned by a code of
conduct that sets minimum standards, focusing oat wihconsult on, when, whom and how
to consult. Those standards will reduce the risthefpolicy-makers just listening to one side
of the argument or of particular groups gettingvitgged access on the basis of sectoral
interests or nationality, which is a clear weaknesth the current method o&d hoc
consultations.” Not wishing to analyze to what exteas the EU managed to establish a more
inclusive and participatory model of governanced(émere is some serious criticism in that

9 Civil society includes the following: trade uniorend employers’ organizations (“social partners”;
nongovernmental organizations; professional assoni charities; grass-roots organizations; orgations that
involve citizens in local and municipal life with particular contribution from churches and religiou
communities. For a more precise definition of oigad civil society, see the Opinion of the Econoraid
Social Committee on “The role and contribution ofilcsociety organizations in the building of Euesp OJ
C329, 17.11.99 p. 30.

The organizations which make up civil society miakilpeople and support, for instance, those sufiefiom
exclusion or discrimination.

2 Trade unions and employers’ organizations havarticplar role and influence. The EC Treaty reciitiee
Commission to consult management and labor in pirggparoposals, in particular in the social poligld.
Under certain conditions, they can reach bindingeaments that are subsequently turned into Comgniat
(within the social dialogue). The Economic and &b€lommittee plays a role in developing a new retesthip
of mutual responsibility between the Institutiomglaivil society, in line with the article 300 (8f the TFEU:
“The Economic and Social Committee shall consistagresentatives of organizations of employersthef
employed, and of other parties representativewilf ®bciety, notably in socio- economic, civic, fgesional and
cultural areas. " OJ 2010/C 83/47.

22 The Accession Treaty: Treaty Concerning the Acorssif Croatia art. 36 (1.1), last sentence:
»(...)Throughout the monitoring process, the Comnaissihall also draw on input from Member Statestakd
into consideration input from international and ilcisociety organizationss appropriate. (emphasis S.B.)"
http://tinyurl.com/7bnmc2n.

% A White paper, op. cit., n. 15, p. 15.




respectf’ it is doubtlessly important to point out a necssf developing such practices on
a national level.

IV. The Republic of Croatia: analysis of “weak poirts”

Keeping in mind all of the above, we continue bymining governance in the Republic of
Croatia focusing on two criteria: openness andi@pation. Clearly, a state's legitimacy
today depends on involvement and participationwdtld seem that both the EIUID reports
andthe White papedraw our attention to these features as partigulateresting” and still
partly problematic in our county. The best underdilag of these two criteria emerges from
analysis of a normative procedure in the RepulliCroatia.

1. Openness/transparency

Under the United Nations Public Administration Netw standardé® transparency of a
public administration, especially of executive degdislature (government and parliament) is
reflected in:

- application of laws on access to information,

- transparency of normative procedures,

- broadcasting of parliamentary sessions,

- publishing of auditing reports on parliament’slajovernment’s activities.
On the other hand, transparency is endangered by:

- discretional decisions,

- untimely publishing of decisions rendered by publicies,

- insufficient resources for publishing of informatjo

- non-accessibility of information to persons witsalility,

- lack of political culture of civil servants imstitutions that are providing public
services to citizens.

Let us analyze the performance of the Governmemi@Republic of Croatia in light of the
above said.

In the Republic of Croatia functioning of the Gawerent is regulated in details by thaw
on Governmert’ however there is no special mentioning of a pplecbf transparency, nor

24 C. Shore, “European Governance’ or GovernmentaliThe European Commission and the Future of
Democratic Government”, 1Furopean Law Journa2011) pp. 287-303.

% There are other issues emphasized by the WhiterRhat are also crucially hampering Croatian |exyaler
(e.g., what the level of quality, effectiveness aihplicity of regulatory acts really is and howiit turn
adversely affects coherence of the normative syst8ee our earlier papers on these aspects, eRBarB.and

D. Svabé, "Organski zakoni i antinomije u hrvatskom pravnporetku - primjer zabrane diskriminacije po
osnovi spola i spolne orijentacije” [Organic lawsdaantinomies in Croatian legal order — case of
antidiscrimination laws related to gender and skgtantation],Ustavni vidici (4), Informatono. 5797 of 26.

9. 2009 and S. Bari "Sistematizacija pravnih propisa u usporednoj rvatskoj normativnoj praksi”
[Systematization of legal regulations in compartand Croatian legal practicéfformator no. 5939. of 5. 2.
2011.

% See further details on www.unpan.org.

27 7akon o Vlad[Law on Government], NN no. 101/98 , 15/00, 117/049/03 and 77/09.



there are any particular norms on that issue, dymart art. 31. para. 1 that explicitly demands
publishing of regulations and rules of procedurdhie Official Gazette of the Republic of
Croatia (Narodne noving Nevertheless, it is interesting and - from thandpoint of the
principle of transparency - even disputable, terefurther article that enables publishing of
decisions, conclusions and other individual actsaming theymay be published, bufo not
have to bepublished, depending on a discretionary decisibrthe Government® It is
impossible to examine how this provision is beingplemented, i.e., whether unpublished
individual acts are only those falling under a aercategory of secrecy provided by the law.

Rules of Procedure of the Government of Crdatia articles 48, 49 and 50 provide for a
public operation of the Government. These artictegulate public sessions of the
Government enabling presence of the media reprsento whom order of the day must be
delivered prior to the sessions together with r@téworking materials. The Government may
during a public session decide to exclude mediaesgmtatives from discussion on certain
issues, while all the materials declared to be eteaccording to a special law (official,

military or state secret) are not made availabliéopublic.

Public Relations Office of the Government infornhe fpublic on the issues discussed and
decisions taken during governmental sessions clwsquliblic within one hour of the closure
of a session, unless the Government decides riofoion the public on a certain matt&r.

A very well known and respected NGO in Croa@®NG has been systematically following
and analyzing the functioning of the Croatian Goweent since 2008. It particularly
examines open, closed and telephone sessions hasmistribution of budgetary reserves,
and informs public on its findings by publishingayly reports’ In that view it examines the
Government’'s web page, press releases, news, &sit several times requested specific
decisions rendered by the Government, and alsoraewtarifications of information
published on the Government’s official web page.

In 2008, Croatian government held 52 public sessi(B%,17% of the total number of
sessions), in 2009 51 public sessions (47,67%)iar@D10 55 public sessions (50,93%).
There is no track of sessions held over the phtrey (cannot be found on the web page of
the Government) and legal regulations on the Gawerm do not mention this kind of
discussions. NamelyRules of Procedurelo not establish a possibility to hold the whole
session over the phone (or other means of telecaneation) but regulate solely a case when
prime minister or the cabinet may decide to hokkssion even without physical presence of
the majority, while absent member may cast thete vaver the phone, fax or by e-mails.
Furthermore, consultations may be held over thenphbut not full sessions. Nevertheless,
the Government held in 2008 10, in 2009 9 and 020 full sessions over the phone. Similar
practice has not been recorded in other countResitless to emphasize, the Government
should call and hold its sessions according to phescribed procedure, while clearly

% This provision is from origindlaw on Governmerftom 1998 and it is still in force.

% poslovnik Vlade Republike HrvatsjRules of Procedure of the Government of the Repudfl Croatia], NN
no. 138/99, 16/00, 36/00, 105/00, 107/00, 24/04/a%, 22/05, 68/07, 10/08, 102/09, 107/09, 1409 B44/09
(consolidated version).

%It should be kept in mind that art. 49. para.f2he Rules of Procedurenables the Public Relations Office of
the Government to revoke accreditation of a medjarasentative who inaccurately and falsely infotes
public on materials or discussions during sessids. extensive interpretation could enable revokinfy
accreditation based on the evaluation of a padicwtiting. In that respect, it seems that the Gorent has an
indirect influence on the freedom of press. Howethas provision has not been misused.

31 GONG, Izvjestaj GONG-a o transparentnosti rada Vlade RHppjedine godingReport on transparency of
the Government of Croatia for a particular yearrepared by GONG], the last published is the [Repart
2010.]lzvjestaj za 2010. godin®ee: http://www.gong.hr/news.aspx?newsID=3627 &ilagl24.



identified need for urgent deliberation should déegsly be regulated by adequate provisions
of the law and/oRules of Procedure

Full orders of the day and documents to be discudseng sessions, as well as reports on
discussion and decisions taken, are still not bpirgished several days in advance unabling
public information on the matters that will be dissed and preventing timely reaction of
interested partie¥. Moreover, since order of the day of closed sessonnavailable to
public, which in itself presents a denial of basformation on its functioning, it is
impossible to evaluate press release of closedsssand reach a founded conclusion on the
following: does the Government discuss and/or aeaidits closed sessions solely on the
matters reported in its press releases or doeackleg other issues, too? Although the
information released to public related to closessgms has become more inclusive after the
first GONG Reportof 2008, it is still unclear what is the justifica for closed session
related to issues such as negotiation standattie ipre-EU accession peridt.

GONG has further analyzed reports on budgetaryrresasage in the period between 2007
and 2010 The fact that the amount of 180.490.489,52 kn wassferred exclusively in
sessions closed for public seems quite disturbifizansfers continued to be performed in
2010 in a non-transparent manner, contrary to lgottd democratic practice and declared
promotion of austerity measures, and, needlesaytovsithout clear criteria of distributiofi.
For the purpose of this paper it is unnecessapngage in detail analysis of these transfers,
however, it needs to be emphasized that transters heen made without known criteria to
regional and local self-government units (i.e., rd@s, cities and communes) mostly for
“financing of unexpected needs and other necedssas in their jurisdiction.” It is also
indicative, and worth comparing, the structure olitical parties in power on local and state
level. Vast majority of the units receiving transféad the same ruling political party.

32 During 2010 Croatian government has not publistreits web page, under heading “Sessions and dasisi
of the Government of the Republic of Croatia”, asdef the day and material from 12 of the totall68
sessions. FroBONG Report 2010

% Press release related to closes sessions of ther@oent can be found on the following web page:
http://lwww.vlada.hr/hr/naslovnica/priopcenja_za rjast.

During 2010 the following issues have been disaigselosed sessions: appointment and removal fyobdic
offices, issuing state guarantees to a number okdan favor of state owned company HACr§atian
highway$ for highway construction, sponsorship of the [h#ernational manifestation of olive and oil produs
“Nocénjak 2010, budgetary transfer in the amount of 1.000.00&kAGo the Croatian Red Cross for victims of
the earthquake in Haiti and in the amount of 200,00kn to the city of Vukovar for organizing a Menab day

to victims in Vukovar, and finally a number of sponships (World Congress of Humanists United “Qieitdof
the world with wounded childhood”, historical boedce between two islands Komiza and Palagruza,
professional conference “Professional rehabilitatid persons with disabilities — a door to worldlatbor” and
celebration of the 85anniversary of the Croatian hunting alliance).

3 See the Croatian Parliament's web padeatski sabor http://www.sabor.hr/Default.aspx?art=33527 and
http://www.sabor.hr/Default.aspx?art=39519

% See the Croatian Parliament's web padjeratski saboy Izvje§‘e o koridtenju sredstava prafanske zalihe
drzavnog prorduna za sijeéanj — lipanj 2008. godingReport on the use of budgetary reserve, for Jynua
June 2008], http://www.sabor.hr/fgs.axd?id=12378.

% Namely, the web page of the Government does sbali the decisions on budgetary reserve transtety
those made for humanitarian purposes, rewardingspen and similar. Data on all the other transfieay only

be found in general reports on State Budget.

3" Thus in 2007 133 communes, cities and countiesived budgetary reserve transfers and almost aherh
were ruled by parties forming coalition in powertbe state level. The Government also made tragfe2010,

a year after local elections. Out of 24 units tieaeived transfers only two were not ruled by aileg party on
the state level and its coalition partners: Pulige(t by left-wing opposition) and Punitovci (rulbd independent
politicians). Moreover, it can only be inferred tiledl the presented transfers where decided onosesslosed



Within its project research “Implementation of thaw on Right of Access to Informatipn
GONG requested a copy of all the orders of thealayosed governmental session during the
mandate of the previous government (2007 - 201Tedeived the answer that all of these
relate to matters designated with different levelsecrecy under th&ules of Procedure
However, art. 50 of th&®ulesprovides thaimaterials shall not be made public if they are
marked as official, military or state secret untiher appropriate law. The issue here is whether
the term “materials” includes order of the daylftda our opinion, this provision of thRules
should be interpreted narrowly as to apply onlythte contentof materials orcontentof
discussions, not to the very information that tlev€&nment deliberated orncartain issue

In mid-January 2012, the Croatian Journalists’ Agsgmn (hereafter: CJA) sent a public
appeal to the new Croatian Government demandingitttedbandons bad and unacceptable
practice of holding sessions closed for publiccpea that was established in 2004 by the ex
prime minister lvo Sanader and his Spokesman’s®tiéd by Ratko M&k. The CJA warns
that in that way journalist do not have the poditjbito ask questions after regular
governmental sessions. Moreover, the CJA demandlelicption of the orders of the day and
decisions reached in closed sessions, accorditigtstandards of good democratic practice.

Standards of good practice would direct the Govermnto explicitly set criteria for closing
its sessions to the public coupled with publicatadnthe order of the day and reasons for
which the session is closed to the public befoeegssion, and finally publication of more
inclusive press releases after the sessions camjainecessary information on topics
discussed and decisions reached. In reality, aden®nstrated, the operation of the Croatian
Government is open and transparent up to the lewblooses itself. Closed sessions should
be held exceptionally and certainly should not stasmdard of operation which, as it would
seem, the Croatian Government has adopted to dicsgn degree.

2. Participation

Citizens and civil society organizations (hereafte60s) should be able to co-operate with
state bodies (executive and legislative) througivagarticipation, and not only periodically
and passively in the period of national parliamgniections. Participation is deemed to
present a higher level of two-way process: citizare actively involved in public policies
creation (e.g., membership in law-drafting workiggoups), while a government remains
responsible for the final decision on policy cheiand their efficient implementation. A
decision-making political process consists of sifedent steps: creation of agenda (a list of
goals to be attained), policy drafting, decisionking, implementation, monitoring procedure
and policy reformulation.

for public, since there is no mentioning of anytstransfer neither in orders of the day, nor inspreeleases of
the Government.

% A grotesque practice was introduced: the Govemirbefore cameras demonstrates only those activtiet
it chooses to show without giving possibility taujoalists to question members of Government onsiats
taken or future plans; this practice was continibyethe Jadranka Kosor's Government. We expect fttamew
prime minister, Zoran Milano¥j and his government to return to the practicetegsduring the prime minister
Ivica Ra&an, when journalists had opportunity to pose qaastito, and demand clarifications from, prime
minister and other ministers both on decision asiés discussed during the session and on othertamp
issues pertaining to their department after eachesery regular session. (...) We wish for the PuBldations
Office of the Government, which during last eigbtiys ignored most of the journalist’s questionsesponded
by hollow phrases, to become a true informatiorvigling service on the Government’s actions,” stalbesopen
letter sent by the CJA to the Croatian Governm®ee New Portal Net.Hr, www.net.hr,".3anuary 2012.



The need to establish rules of good practice iati@ to public consultation was clearly
identified on regional/European level. It is intgieg to analyze efforts undertaken by the
Council of Europe (hereafter: CE) in that ambitJime 2007 on the CGEorum for the Future
of Democracy held in Stockholm, the International Non-GoverntaénOrganizations
Conference (hereafter: INGO Conference; it is ohthe CE institutions) has been called to
prepare th&Code of Good Practice for Civil Participation inatDecision-Making Process
The main purpose of this document is meant to bmagr contribution for creation of
enabling environment for an active civil societypiiovided for a set of general principles and
directing rules on the all-European level, relae@SO participation in the political decision-
making process. Th€odeis applicable on both national and local levelpaoiver in the CE
member states and Belorussia.

DRAFT CODE HAD BEEN PREPARED IN SUMMER OF 2008 FOLLOWED BY FOUR REGIONAL

CONSULTATIONS WITH THE NGOs.*° INGO CONFERENCE ADOPTED THE CODE ON
OCTOBER 1°", 2009. THE MOST IMPORTANT PARTS OF THE CODE DESCRIBE DECISION-
MAKING PROCESS AND DIFFERENT LEVELS OF PARTICIPATIO N FOLLOWED BY A

SUMMARY CROSS-TABLE COMPARING AND MATCHING TWO VARIABLES , I.E., STEPS OF
DECISION-MAKING AND LEVEL OF PARTICIPATION RECOMMENDED

LET US NOW ANALYZE THE SITUATION IN THE REPUBLIC OF CROATIA.

The National strategy for the creation of an enablingvieonment for civil society
development 2006-201f1 adopted on July 12, 2006 by the Croatian Govertnstates that
the Republic of Croatia develops a democratic $pcadying, among other principles, on the
principle of participatory democracy in which céizs are participating in the whole of social
and political processes. It then emphasizes thaeldped civil society requires efficient
procedures of public consultation and participat{prcluding citizens as individuals, their
initiatives and CSOs) in defining, creation, impkmation and monitoring of public policies.
Rules of Procedure of the Government of the RepudfliCroatia contain in article 27
paragraph 5 an especially important provision tat teeffect: “Ministries and state
administration bodies shall, as a rule, in premaminaft laws and governmental opinions
consult professional and other associations in @lwasnpetence fall the issues of these drafts
by sending them draft proposals and collectingrthiigwpoints.” This provision presents a
basis for CSOs involvement in the law-making precéowever, until the end of 2011 it has
too often been neglected by the competent staténgtration bodies.

Provisions of theRules of Procedure of the Croatian Parliameegulate details of the
legislative process and models of public partiegratThe main criticism is twofold, it relates
to: a) the possibility of arbitrary decisions ornclexling public from parliamentary sessions
and b) election of external members of working kbediwho are supposed to present
additional human resources in view of improvingségive quality. The criticism of the latter
is especially significant in relation to parliamant committees, their imprecise and
diversified regulation (e.g., no explanation ortifisation why some of them have external
members and others do not, and no clear procediineio nomination and electiof.

39 See details on the following web page: http://weoe.int/t/ngo/code_good_prac_en.asp.

0 These were held in Stockholm (October 2008), PeRmasian Federation (December 2008), Istanbuliglgn
2009) and Madrid (April 2009).

“I Available on: http://www.uzuvrh.hr/userfiles/file#dionalna_Strategija_ENG.pdf.

2 See also A. VelaSudjelovanje organizacija civilnog drustva u zakdennom procesu u Republici Hrvatskoj
— Analiza stanja, problemi i preporukParticipation of the CSOs in legislative processttie Republic of
Croatia — Analysis of present state, problems a&edmmendations] (Zagreb, Ured za udruge Vlade Rigaub
Hrvatske) 2008, p. 25.



Furthermore, under art. 20 para. 2 of tasv on the right of access to informatjth,public
administration bodies competent for preparatiodraft laws and by-laws, shall publish drafts
of these acts and enable addressees of the rigat¢ess to information] a reasonable period
to give their opinions thereon.” The same recomm#aod is repeated in the Croati@ode

on practice of consultation with the interested lpuby procedures of adopting laws, other
regulations and actsadopted by the Croatian Government on Novemb®&r Z109** In the
ambit of its mission, GONG has also analyzed thplementation of the aforementioned
article of theLaw on the right of access to informatibhAfter a draft law was prepared and
sent to the Croatian Government in order to beudised on its session, GONG has examined
when, in what manner and content, and even whethelt, the draft would be published on
the web-page of the relevant department. Resultedstrated that only eight draft laws were
actually published, which makes only 8,5% of th&ltowumber of draft laws that were
tracked® Furthermore, during the research period only &dat public consultations were
launched, while a vast number of ministerial welygsa proved to be extremely non-
functional and/or complicated for public usage aedrch for relevant documents and other
information. This research was the first one tovprthat implementation of the 201@w on
the right of access to informatiors still to a large extent problematic, pregnarthw
significant shortcomings.

Citizens' and CSOs' participation in policy makprgcess of Croatian governments, as well
as their involvement in its implementation, islgiih quite a low level. During 2010 and 2011
public at large in Croatia witnessed newest exampleunreasonable normative products
enacted on different levels, normative acts thatveelopted and published without sufficient
elaboration, CSO participation and deliberationm8mf them were consequently rewritten,
reversed or even quashed due to their evident loalitg. In this instance we wish to
specifically emphasize two cases: a) urgent adomifaheConstitutional law on revisions of
the Constitutional law on the rights of nationalnmiities'’ and subsequent adoption of the
new electoral lai® and b) proposals of three laws forming the soedaliScientific and
higher education legislative package”. As it is vikelown, the former example resulted in the
Croatian Constitutional Court’s intervention, whiafeclared a significant number of
provisions unconstitutional and removed them fram legal system. Solutions adopted and
afterwards quashed, were results of unacceptaldeshartsighted political trade with the
view of securing sufficient number of votes for foethcoming constitutional revisioll. The
second case, involving three law proposals, dematesk in even more obvious manner the
extent to which public administration ignores rubégjood normative practice and applies the
Code in the very awkward way. Undoubtedly, this caserked the depths of
misunderstanding in the actual implementation & grinciple of participation. Namely,
during 2010 the first drafts of three differentqae of legislation - directed toward a general

“*NN no. 172/03, 144/10, 37/11 (Decision of the Gituisonal Court of the Republic of Croatia) and TT.

“ NN no. 140/09. Detailed analysis of timdesee in D. Rondi, ,Kodeks savjetovanja sa zainteresiranom
javno&u"“ [Code of practice of consultation with the irgeted public]nformatorno. 5844 of 10.3.2010., p. 14

“5 Implementation analysis of theaw on right of access to information the period between November 2009
and September 2010 is available on the following-wage: http://www.gong.hr/page.aspx?PagelD=69.

“5 Out of these 8 draft laws, 5 were published onvibb page of the Ministry of Tourism, 2 of the Mimy of
Justice and 1 Ministry of Culture.

*NN no. 80/10.

“8 Law on revisions of the Law on election of représtves in the Croatian ParliameniN no. 145/10.

9 The Constitutional Court’s decision also suffegedignificant amount of criticism as to the timisigce the
Court eventually decided in the last year befoeegharliamentary elections although it did have ghotime to
decide well before. The main issue here was th# t@vote of members of national minorities ancethler they
should have preferential treatment (two votes). frtater remains open for the new Government andines)
cautious deliberation in many regards.



reform of the system of scientific research andhérgeducation in Croatia — were prepared by
expert groups in which participated only few mensbef academic community, “sample”
being non-representative and certainly not legiten®rafts were kept in secrecy and finally
the competent Ministry called for a public constita that lasted only 19 days. Due to
numerous comments new groups were appointed,ithes including members of academic
community proposed by the individual universitielowever, regardless of permanent and
well founded criticism of the original drafts exgasand argued by the overwhelming part of
the Croatian academics, the Ministry decided talgbe proposals to the parliament before
the ending of summer parliamentary term of 201hihg a deaf ear to most of the criticism,
even risking the beginning of academic year 201122@s it is well known, the bills were
stopped in the parliamentary procedure (since teye not given “green light” by the
competent parliamentary committee), however, theramains that the Croatian Government
was not willing to hear what the interested puhkl to say about the subject-matter.

Experience of the CSOs points out that there ardadu unsettling facts in relation to the
principle of participation in the Republic of CrzatThe main problems they face while
attempting to actively participate in the legislatprocess are the following:

- inexistence of complete and timely announcenoentime-table of future activities
of law-drafting and other regulations-drafting gabbodies, which in turn reduces the
possibility for adequate preparation,

- non publication of draft law afore-head but oafyer a draft has been adopted into
official proposal on the session of the Government,

- complete lack or very rare meaningful public adtegion procedure, without clear
criteria for its organization,

- limited access to information and existence ofyaninimal legal framework for
cooperation formed primarily of declarative non<birg provisions/statements,

- adoption of a vast number of laws in shortenedergent legislative procedure
which often allows for a non-quality legislation,

- general reduction of the actual role and inflleentthe parliament, and

- unreliability and lack of information on the aatdegislative text to be adopted and
published in the Official Gazettd&Narodne noviné

Here we need to mention the ndwaw on impact estimation of legal regulatigfisthat
entered into force on the January, 2012. It creates obligation to adopt a yearlynRié
normative activity introducing new legal obligatiaf public consultation for a number of
state bodies when preparing draft laws, or pregagstimation of their impacts on economy,
state finances, social status of citizens and enment. While the general goal of the impact
estimation system for laws is stated to be “consititen of possible non-normative solutions
and creation of a number of possible normativetswiuvhen a regulation is being prepared,
all in view of optimizing the final result with tHaghest possible level of economic efficiency
and purposefulness”, among special goals there fal@ving passage: “encouraging co-
operation and inter-departmental co-ordination a# Idrafting bodies for the purpose of
simpler and faster integration of common gofistering transparency of normative initiative
phase of process by including public and interegtehblic in the procedure of estimating the
need for normative interventipnontributing to development of consultation wittblpziand

50NN no. 90/11.



interested public in proposal and drafting proceelsitemphasis S.B.), and contributing to
more efficient use of state budget” (art. 6).

As it has been shown, in case of principle of pgrétion we may detect the already well-
known problem of the Croatian legal system: reklivgood, or at least, acceptable
regulation, but significantly problematic practiaed doubtlessly insufficient political culture
of both bearers of political power and civil serisam public administration bodies. These
will eventually shape the positive potential of titewwLaw on impact estimation

V. Concluding remarks

Democracy is more than the sum of its institutioAsdemocratic political culture is also
crucial for the legitimacy, smooth functioning amtimately the sustainability of democracy.
The electoral process periodically divides the pafpan into winners and losers. A successful
democratic political culture implies that the lggiparties and their supporters accept the
judgment of the voters, and allow for the peactfusfer of power.

Participation is a further necessary componenta@athy and abstention are enemies of
democracy. A culture of passivity and apathy, aedxnt and docile citizenry, are not
consistent with democracy. In a democracy, goventnseonly one element in a social fabric
of many and varied institutions, political orgarii@as, and associations. Citizens cannot be
required to take part in the political process, #rel are free to express their dissatisfaction
by not participating. However, a healthy democraeguires the active, freely chosen
participation of citizens in public life. Democrasi flourish when citizens are willing to
participate in public debate, elect representataretjoin political parties. Without this broad,
sustaining participation, democracy begins to witlied become the preserve of small, select
groups. This means that the linear model of dispgngolicies from above must be replaced
by a virtuous circle, based on feedback, networks iavolvement from policy creation to
implementation at all levels.

Accountable governments are inclined to furtherirth@nsparency in order to improve
citizen’s confidence in their work, confidence ipepation of all public bodies and in relation
to public expenditures, having prevention of cotimpas a final goal. Without trust in public
bodies there would be no citizen’s and public payétion in public decision-making, which
in turn reduces the quality of both rules enactmu] their implementation. Only a well
informed public may act as an efficient democratiechanism of control over power, while
the task of institutions in modern democraciesoisetiucate public and to operate in as
transparent as possible manner in order to enafdemation on public authorities. Knowing
procedures, and good regulation of procedures thlees are the main preconditions for
adequate participation of the civil society orgatian in legislative and other relevant
normative processes. In that respect, we beliewaeation of a general regulation on
normative procedures to be of utter importance. élaw, it can never be emphasized enough
that the final result is mainly dependant on theel®f legal and political culture that is to be
demonstrated primarily by the elected officials anil servants.

Nevertheless, and without subjectivity, it is fearconclude this paper in a slightly optimistic
tone. Namely, the new center-left coalition, thairnCroatian parliamentary elections in
December 2011, seems to demonstrate more sernséik readiness for improvement in this
field. Commentators claim that electoral defeatqgbreviously ruling center-right coalition



led by the HDZ represents ,a breakdown of a paddicmodel of governance®. Namely,
transparency, participation and accountability hbeen named as the core values of new
government’s political program, at least on a dettay level*” It is still far too early to give

a significant evaluation of its course of action.

! See M. Kasapo¥j ,Drugi kriti¢ni izbori u Hrvatskoj — slom jednog modela vlad4njgecond critical
elections in Croatia — breakdown of a particuladei®f governanceRoliticke analize8 (December 2011), pp.
3-9.

2 The new prime minister Zoran Milangyiin his speech on the night of elections (Decerditier 2011): ,(...)
never again shall we have a non-transparent goneefiadeputy prime minister Milanka Qfi& on public TV
channel 1 KITVY, interviewed the day after elections (Decembehn, 52011): ,(...) We need clear,
understandable laws, efficient and created in cadjma with civil society”, and again, this sameydarime
minister Milanové in further interviews always pointed out the néad,transparency and participation®.



